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THE PROVINCES OF THE WRITTEN AND THE UN- 
WRITTEN LAW.! 


AnD Private Law. 


The great bulk of the statutory law may be justly described, 
as it is described by the Roman jurists, in terms derived from 
its principal and pervading features, as public law, because it 
relates immediately to the organization of individuals into that 
great public corporation known as the State, and provides for 
the management of its concerns. And, on the other hand, that 
other body of the law which is not found in the statute book, 
may, from its general character and purposes, be cesignated as 
private law. We find it therefore to be substantially true that 
according to the actual division of the provinces of written and 
unwritten law, as they have arranged themselves in the natural 
growth and progress of society, public law alone is in writing, 
and is always in writing; and private law is left unwritten. 
And what we thus find to be true in respect to the law in most 
of the States of our Union I believe will be found to be true 
in respect to the law of every other civilized State, either of 
ancient or modern times, the records of which are open to us, 
so long as independence and national homogeneity were pre- 


1 Part of an address delivered at the annual meeting of the Virginia State 
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served inthem. Where nations have been conquered, and the 
vanquished has been incorporated with the victor, the latter 
has sometimes deemed it necessary to consolidate its realm by 
compelling uniformity of laws, and this could be done only by 
displacing the unwritten private law of both States by a written 
code which should be common to both. And in the natural 
growth of great kingdoms and States, by the union and con- 
solidation of different provinces, the same motives of policy 
have led to similar results. I must not pronounce with confi- 
dence upon a question which can be certainly answered only by 
a wider and closer scrutiny than I have had the leisure, or have 
the ability, to make; but I donot believe that an independent 
and homogeneous people can be found, who, so long as they 
preserved those qualities, did not have their whole public law in 
writing, and leave their whole private law substantially un- 
written. I say substantially, for there are occasions in the life 
of every State for making abrupt changes in the body and 
policy of private law, and such changes can be effected only 
by legislative intervention. 

Has this striking phenomenon that in the natural growth of 
the law of a nation its written statutes are so wholly confined to 
its public law, and its private law is left to be shaped by its judi- 
cial tribunals, any significance, and what is its significance? Is 
this the result of chance, or caprice, or neglect, or is it the un- 
conscious observance by statesmen and legislators of an order 
and method which nature dictates and which science should 
therefore follow? If it be a wise policy to reduce, so far as pos- 
sible, all law, private as well as public, to a statutory form, why 
has this wisdom not been generally recognized and acted upon? 
And if this has not heretofore been a wise policy, is there any- 
thing in the present state of civilization, or in our present con- 
dition and circumstances, which makes its adoption expedient 
now? 

The question, it will be observed, is not whether we shall leave 
any part of the public law unwritten, but whether private law 
shall be reduced to writing. That public law must be expressed 
in writing is clear at the start, for otherwise it could not exist at 
all. As I have shown, its essential nature is the performance of 


| 
| 
| 
| | 


PROVINCES OF THE WRITTEN AND THE UNWRITTEN Law. 3 


corporate acts, such as can be evidenced only by writing. The 
doing of corporate acts, the organization of the State, its politi- 
cal divisions, its officers and their duties, its methods of taxation, 
its system of highways, could never be evolved from the prin- 
ciples of justice by the exercise of reason. They are new crea- 
tions brought into existence for the first time by written legisla- 
tion. The real and only question is whether the private law, now 
unwritten, should be reduced to writing. 

The importance of this question to the general and permanent 
interests of society will not be doubted. It is a question which 
involves the fundamental principles of legislation ; and it is one 
upon which all men who have at any time occasion to take part 
in the business of legislation, or in interpreting and applying its 
results, and especially therefore all lawyers, should hold correct 
opinions. It cannot be possible that we may choose indifferently 
the one method or the other in framing our jurisprudence. The 
differences between them are broad and fundamental, and grave 
consequences must necessarily flow from the adoption of the one 
or the other. 

Those who think that private law should be reduced to writ- 
ing are not agreed as to the extent to which the process should 
be carried. Some go the length of insisting that al] law ought 
to be reduced to statutory form, so that, should a case arise 
which should turn out not to be covered by some enactment, it 
should be declared by the courts that there was no law applica- 
ble to it, and it should be left undecided! Others think that the 
reduction should be carried as far as the law is now settled by 
judicial decisions ; and that any cases hereafter arising not covered 
by any written rule should be left to be decided by unwritten 
law, as novel cases are now decided ; and finally, there are others 
who think that a codification should be limited to those rules 
which have been so long established that settled forms of expres- 
’ sion not likely to encounter any necessity of change, have be- 
come appropriated to them. 

On the other hand those who think that the private law should 
be left in its unwritten form do not deny that there are from 
time to time occasions when legislative interference with it is 
necessary. From time to time, progress and change in social 
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conditions require corresponding changes in the law, which can 
be effected only through the instrumentality of statutes; and 
there are some branches of the law which have both private and 
public aspects, and which must consequently be dealt with to 
some extent by legislative action. Therefore, between many 
who say that they are in favor of codification, and others who 
profess opposition to it, there may be little difference oftopinion, 
all agreeing that written law should be substantially confined to 
public law. The contention lies between those who insist that 
written law has a general superiority for all purposes, and should 
be extended generally over the province of private law; and those 
who believe that its proper province is confined to public law, 
and that it should not be extended to private law except where 
special exigencies make it necessary. Between these parties the 
difference is irreconcilable. 


ADVANTAGES IT IS SUPPOSED CODIFICATION WILL CONFER. 


The real question being thus developed, it remains for me, I 
have not the presumption to say, to solve it, but to offer my 
humble contribution towards its solution. 

The first step in an inquiry of this character is to ask what 
advantage would be gained by the suggested change ; for I need 
not say that unless it would be reasonably certain to bring 
about very substantial benefits, it would be very unwise to make 
an attempt so laborious, expensive, and hazardous. We should 
therefore first assure ourselves that we have formed no exagger- 
ated estimate of probable advantages ; and this makes it neces- 
sary that I should devote a few words to what are commonly 
suggested as the benefits which would flow from the general 
codification of our unwritten law. 

One ground upon which the advocates of this scheme usu- 
ally place themselves is this: they say that if the State intends 
to compel its citizens to obey any rules, it is but simple jus- 
tice that a fair opportunity should be given to know beforehand 
what they are, so that men may govern their conduct and shape 
their transactions in accordance with them; but that, as it is 
now, the mass of men do not know, and cannot be made to 
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know, even where to look for a knowledge of those laws which 
are not in writing, otherwise than by seeking professional advice ; 
and that this is often wholly impossible, and always unreason- 
able and unjust. They do not pretend, that if the laws were 
written, the difficulty would be wholly removed. They admit 
that many would be unable even to read them, a still larger 
number to comprehend them, and that many who could com- 
prehend them would neglect to make even the effort. But they 
insist that a great duty of the State would be discharged by 
thus furnishing to all the opportunity of knowledge, and that 
many would gladly avail themselves of the privilege. 

I would not by any means assert that there is no weight in 
this argument; it has indeed much plausibility; but this per- 
haps tends to exaggerate its realimportance. We all know that 
the great bulk of mankind never read the laws which are writ- 
ten; and that when any layman feels a real necessity for knowing 
what the law is he is quite as apt to seek professional advice in 
the cases where it is written as where it is unwritten. More- 
over, there are now abundant means of gaining a general knowl- 
edge of the unwritten law in books especially adapted to ordinary 
unprofessional minds ; but how few there are who give them 
any attention. What good reason have we for a belief that lay- 
men would, to any considerable degree, seek to learn the law 
from statutes, when they wholly neglect the means already in 
their hands for gaining that knowledge ? 

Another ground upon which the extension of written forms 
over the whole body of law is sometimes urged is that there 
are many public officers, like justices of the peace and others, 
both judicial and administrative, selected from the body of the 
community, whose duty it is to administer many parts of the 
law, and who are not competent to acquire, and have not the 
books which enable them to acquire, a knowledge of unwritten 
law. Here again it should be said that the importance of this 
consideration should not be overestimated. In most of the 
cases referred to the law which such officers are called upon to 
administer is public law, and that is already in writing. And in 
relation to others where there may be occasion to administer 
private law, as in trials of civil cases before petty magistrates, 
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I think it will be found that an unlearned man will be far better 
able to make a correct decision by giving his attention to the 
simple principles of justice as they are understood by ordinary 
men, than by attempting to apply statutory rules stated in the 
precise formulas in which such rules must be expressed. 

Again, it is sometimes said that the acquisition of a knowledge 
of the law by students and younger members of the profession 
would be greatly facilitated if the suggested change should be 
adopted. But I need not say to this assembly that there is no 
short road to the science which we profess; that a real knowledge 
of the law — that alone which makes a lawyer — is a knowledge 
of its purpose, its reasons, its philosophy, its methods, its limit- 
ations, its spirit; and an age employed in the reading of dull 
statutes would not produce the results which would spring from 
a single year’s intelligent study of the actual eases in which we 
find the law discussed, reasoned out and applied to the real 
transactions of men. 2 

It is insisted also that the prodigious and rapidly increasing 
number of books which are now requisite in the practice of the 
law is an evil of great magnitude which of itself necessitates the 
suggested change. This evil is vastly exaggerated. The num- 
ber of law books does rapidly increase ; but so does the number 
of books relating toall other sciences. It is necessary to consult 
but a small part of them. The best workman is not he who pos- 
sesses the largest number of tools, but he who knows how to use 
most skillfully the comparatively small number of necessary 
ones. 

The suggested advantages of codification which I have thus 
far rapidly sketched are not of extreme importance, and it is very 
doubtful whether they would be realized, even if the enterprise 
were a practicable one; but there is another of a far different 
character. It is insisted by the especial advocates of codification 
that written law has an intrinsic advantage over unwritten in 
this, that it is more certain ; and, consequently, that the suggested 
change would lead to a diminution in the number of suits, and 
make it easier to decide those actually brought. I need not say 
that if any change in the form of the law affords any rational 
prospect for such a blessing it should be welcomed. 
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PRACTICABILITY OF CoDIFYING THE UNWRITTEN Law. 


All these suggested advantages assume that it is practicable to 
effect a complete codification of the unwritten law; not simply 
that some of its general principles may be expressed in writing, 
but that the whole body of it can be so expressed without im- 
pairing any of the present excellence of our jurisprudence, so 
that the citizen may know beforehand the rules by which he is to 
govern his conduct ; so that the present multiplicity of law books 
may be dispensed with; and so that the judge, inferior or supe- 
rior, may find in the single volume, or half dozen volumes, of 
the Code the certain rule by which any controversy may be de- 
cided. Practicability, therefore, and practicability to this extent, 
becomes the main question. 

It has sometimes been urged that if practicability is the real 
and only question it may be speedily determined by an appeal to 
the actual fact. It has been asked, ‘‘ Did not Rome have a Code 
of private law? Has not France a Code? And Prussia, and 
many other European States?’’? If those who make this appeal 
were asked which example they prefer to rely upon as an instance 
of the successful accomplishment of the task, they would, with 
one voice, name that of France. But will they rest the question 
upon that example? If so, it would be quickly decided. No 
one of the advantages which I have enumerated as being those 
asserted for codification by its advocates has been gained in 
* France; and there is no unprejudiced observer who would not 
admit that the jurisprudence of England, and of the older States 
of America, was far superior to that of France, and pre-emi- 
nently so in the cardinal point of certainty. Says Mr. Sheldon 
Amos, himself an eminent advocate of codification, ** The great- 
est possible uncertainty and vacillation that have ever been 
charged against English law are little more than insignificant 
aberrations when compared with what a French advocate has to 
prepare himself for when called upon to advise a client.’’} 

And Austin, generally regarded as the most distinguished ad- 
vocate of codification, confesses his inability to find anywhere in 


2 An English Code. By Sheldon Amos, M. A., p. 125. 
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human experience a successful example of it. This circumstance 
is sometimes explained by saying that the codes which have thus 
far been framed are very imperfect ones; and that this does not 
prove that good ones cannot be made. But it certainly does dis- 
pose of the assertion that the practicability ofreducing the private 
law to writing can be proved by a reference to actual experience. 
Whatever else the codes referred to may be, or do, they are not 
successful reductions of the unwritten law. I am arguing about 
things, not names. There is no doubt that what is called a Code 
of the unwritten law has been written, and the same thing may 
be again done; but what is the real nature of such a Code after 
itis made? That is the important question. When any contro- 
versy arises for determination will there be found in the Code a 
rule for its decision, or would it still be necessary to resort to 
some unwritten law? And if it should be found that the Code 
furnished a rule, would it be the same which enlightened justice 
would declare without a Code? If it would, then indeed the un- 
written law has been reduced to writing; but if it would not, then 
it still remains unwritten, or has been superseded by an enact- 
ment inconsistent with justice, and therefore one which ought 
never to have been made. 

Perhaps the example of California may be invoked. Such an 
appeal would be still less effective. Look, if you will, through 
the reports of the judicial decisions in that State, and you will 
find that the courts there, for the most part, seek for the private 
law just where we seek for it, and the Code is rarely appealed to, . 
except in cases where it may seem to declare a conflicting rule. 
This circumstance is easily explicable on examining the California 
Code. It will be found not to contain the law, but in the main 
only a few general rules, which furnish little aid in the solution 
of controversies. 

But though ineffective for good, is it equally so for evil? 
Upon this point we have the weightiest evidence. The late Pro- 
fessor Pomeroy, the distinguished jurist and head of the Law 
School of the University of California, has made, as was his duty, 
the operation of the California Code the subject of close observa- 
tion ; and, although originally inclined to give his assent to the 
project of codification, he became persuaded from actual experi- 
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ence that this Code was having a most pernicious effect upon the 
integrity and certainty of the law, and in a series of articles pub- 
lished a few years since in the West Coast Reporter, he sounded 
the note of alarm.’ He pointed out that the errors and uncer- 
tainties of this scheme were such that they were gradually under- 
mining the law, and that the consequences would be very grave 
unless some corrective should be applied. His recommendation 
was that a rule for its interpretation should be concerted by the 
courts and unhesitatingly applied to it to this effect; to assume a 
pre-existing law to have been in force, prior to the Code, cover- 
ing all cases, and that the Code was an attempt to reduce that to 


writing and not to change it in any respect, except where an 
intent to make a change was manifest upon the face of the pro- 
visions. What.a commentary is this! It directly advises the 
assumption that there is another and a better source for ascer- 
taining the law, even where it has been reduced to statutory form, 
than the statutes themselves ; in other words, that it is the part 
of wisdom to disregard, so far as possible, the solemn written 
law of the State! 

So far therefore as the appeal to actual experience goes, it is 
wholly unfavorable to the notion that the reduction of private 
law to writing is practicable. The feat never has been accom- 
plished; but this does not, of itself, prove that it may not be 
accomplished. If it be within the limit of human capacity, it 
might be wise to make the effort. If it be beyond that limit, 
all attempts must prove worse than abortive. In our endeavors 
to improve the law — and we should never cease these — practic- 
able methods only should be employed. True science points to 
these alone. All others will be found productive only of the 
usual fruits of error, ignorance, and charlatanry. Let us then 
see whether the work is, ¢n its nature, practicable. 


PRACTICABILITY OF CopIFyING THE Unwritren Law. 


One conclusion, is easily demonstrable; and that is that it is im- 
possible to write down the law applicable to any future transac- 
tion, because it is impossible to know the law applicable to any 


1 West Coast Reporter, Vols. III. and IV. 
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future transaction. This can be discovered only by subjecting the 
features of the transaction to scrutiny, which cannot be done until 
it is actually present to the mind. Our power to subject objects 
to a scientific classification being necessarily limited to those 
which are submitted to observation, the jurist, or the codifier, 
can no more classify future human transactions, and, conse- 
quently, can no more frame the law concerning them, than the 
naturalist can classify the fauna and flora of an unknown world. 

We may indeed imagine future transactions, and, by classify- 
ing them, make the law for them; but the world we thus deal 
with is an imaginary world, and the law we thus create should be 
regarded as imaginary law. If we attempt to make it real law 
by enacting it, it will prove just and efficient in its operation pre- 
cisely in proportion as our imaginary world shall correspond with 
the real one as the future reveals itself; and I need not argue 
to intelligent minds that it will not be likely to thus correspond 
in any instance. We may indeed attempt to force this imagi- 
nary Jaw upon the future transactions of an actual world ; but it 
will not be law in any just or respectable sense. It will not be 
justice. It will be a mere arbitrary rule. It will not be an ap- 
plication of the social standard of justice to the transactions of 
men which, as I have many times pointed out, is the end and aim 
of jurisprudence. So far, therefore, as future transactions are 
concerned, codification is not simply morally impracticable, but 
philosophically impossible. 

We now perceive more clearly the radical distinction between 
unwritten and statutory rules as applied to private law. They 
both assume to be the rules by which the private transactions of 
men are to be governed. The former takes the transactions 
of the past, and, by classifying them, makes its rules; but -it 
makes them provisionally only. It declares that they are bind- 
ing upon the courts only so far as respects transactions sul- 
stantially like those from the examination of which the rules 
have been framed. In respect to future cases which may wear 
different aspects, it suspends judgment. It leaves these to be 
examined and classified as they arise, when and when only, their 
features can be subjected to examination. But written law af- 
firms that it has made an absolute classification of all possible 
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transactions ; and its rules are not subject to change or modifica- 
tion however ill-adapted they may prove to be to the business of 
the future to which they are to be applied. It refuses to pro- 
ceed any further with the scientific method of examining and 
classifying transactions according to their actual features. It in- 
sists that however useful that process may have been in the past, 
it shall nowcease. It declares that science has finally performed 
her task—is now functa officio. It says to that desire —the 
highest and holiest which inhabits the human breast — the yearn- 
ing to do justice —** Be still!’’ Reason, Science, and Con- 
science, so far as they are operative in the law —their native, 
especial, and supreme realm —are struck with instant and abso- 
lute paralysis. 

These are, I am aware, strong assertions ; but, unless what I 
have said is erroneous, they are called for and justified. If the 
various schemes for codification do really purport, and have the 
effect to make rules for human conduct operative upon future 
cases, the legal and moral features of which have not been, as 
they cannot be, subjected to scrutiny, I have not misrepresented 
them. But some may say that reasonable codifiers intend to so 
frame their rules that it may be seen that they are not designed 
to apply to novel cases, and that an opportunity is thus given to 
the courts to limit their application. But this suggestion ignores 
the radical distinction between written and unwritten law. It is, 
indeed, the characteristic of the latter that its rules are provisional 
only, and do not govern novel cases presenting materially differ- 
ent aspects ; and if the codification is designed to effect nothing 
more, it accomplishes nothing. It would be simply a digest. 
But the characteristic feature of a written and enacted rule is 
that it governs all cases falling within the scope of its language, 
whether they are novel or otherwise. If the design should be 
that they shouid not thus apply to all cases, how is it to be 
known what cases were intended to be excepted from them? 
Certainly it cannot be supposed that it was contemplated that no 
cases happening in the future should be governed by them, for 
that would deprive the rules of their whole character as laws. 
Laws are made for the future, not for the past. If it be sug- 
gested that the rules are to be limited to such cases as are similar 
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in all material respects to past ones, I agree that, by such limit- 
ation, if it can be made, much of the mischief would be obviated. 
But how are we to know that this was really the legislative 
intent? There is no indication of it on the face of the enact- 
ments. And how is the similarity to be ascertained? And if, 
by such a limitation, the principal mischief apprehended by the 
opponents of codification would be obviated, how much of the 
benefit which its friends expect from it would be gained? We 
should stand at the same point where we were before codification, 
except that we should have introduced a new rule for the inter- 
pretation of written law, which would throw that law into utter 
confusion, and rob it of its supreme excellence in its own true 
province, —that of public law; for it is essential there that writ- 
ten law be interpreted and applied exactly according to its 
language, without reference to any consideration of novelty in 
the cases. And such application works no injury there, for 
public law is not concerned with rules of conduct, nor does it 
depend upon exact justice. 

But, if those who propose to codify the private law are really 
sincere in the suggestion that they do not intend to touch novel 
cases, but to leave them to be decided as they would now be 
decided, they will certainly agree that it is highly important that 
this intent should be plainly expressed in the law itself, and they 
could not object to the addition of a clause something like this: 
** This Code of law is not to be interpreted as applying to future 
cases when they differ in material respects from those which have 
been made the subject of judicial examination!’’ This is the 
reductio ad absurdum of codification. The process has been car- 
ried as far as it can be, and yet the law is left in the same condi- 
tion in which it stood before; provided the rules as resulting 
from past transactions have been correctly expressed in the 
written forms, which, to a greater or less extent, will be found 
not to be the fact. No; those who insist that the body of the 
private law shall be expressed in writing really seek to make rules 
for all future cases. Their real purpose is to stop the processes 
of reason and to substitute in the determination of particular 
cases the simple inquiry ‘‘ what has been written ?’’ in the place 
of ‘* what is right?’’ Their great apostle Jeremy Bentham had 
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the courage of his convictions. He clearly perceived that a Code 
of private law could not co-exist with any permission to a judge 
to look outside of the Code for a rule, even when deciding novel 
cases. His view was, hit or miss, to force a statutory rule upon 
mankind and compel submission to that. His notion was that if 
he could only get rid of that disposition to decide controversies 
as the common law decides them, a written Code would work and 
be a blessing. In his own language, ‘* All plain reading; no 
guess work; no argumentation ; your rule of action— your lot 
under it lies before you.’’ He addressed a long letter to the 
People of the United States and advised them thus: « Yes, my 
friends, if you love one another —if you love each one of you 
his uwn security — shut your ports against our common law as 
you would shut them against the plague. Leave us to be 
ruled — us who love to be thus ruled—by that tissue of 
imposture.’’? 

And the following are his views of what should accompany a 
Code in order to preserve it. There can be no doubt of the ne- 
cessity of such safeguards : — 

‘+ For this purpose it will be necessary ¢o forbid the introduc- 
tion of all unwritten law. It will not be sufficient to cut off the 
head of the hydra; the wound must be cauterized that new 
heads may not be produced. If a new case occur, not pro- 
vided for by the Code, the judge may point it out, and indicate 
the remedy; but no decision of any judge, much less the 
opinion of any individual, should be allowed to be cited as law, 
until such decision or opinion have been embodied by the leg- 
islature in the Code.”’ 2 

Here we have it that every case falling under the rules of the 
Code is to be decided rigidly according to such rule, whether the 
case was in the mind of the codifier or not; and novel cases for 
which the Code furnishes nv rule, are to be left undecided! A 
controversy left undecided! This is anarchy pure and simple. 
But bad as anarchy is, it is not so bad as to decree that a case 
shall be decided by a rule plainly contrary to justice. 

It may be suggested, however, that even Bentham and the 


1 Bentham’s Works, Edin., 1843, vol. IV., p. 504. 2 Vol, IIL, p. 209. 
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codifiers do leave some room for the operation of science and 
reason by indulging the notion that as defects in the Code are 


discovered, the legislature can be appealed to to make amend- 


ments ; and thus that science and reason, otherwise indeed si- 
lenced, might be employed in watching over the operation of the 
Code, and, where the classifications effected by it were found to 
be erroneous, in suggesting amendments to the letter of the law. 
I am well aware of the imperfection of all human contrivances 
and of the frequent need of amendment in which the best of 
them stand. But desperate indeed must be the necessity for 
legislation which justifies the passage of a bad law merely be- 
cause it may be amended. Every written law prescribing rules 
for conduct carries with it the assertion that it is just, and re- 
fuses to be questioned. So far as its operation goes, it sternly 
silences the voices of science and reason. Those voices can be 
heard only in opposition to the law; and if they succeed through 
the operation of amendment in being heeded, it is but for a brief 
moment, and then only upon the hard condition that they con- 
demn themselves to an indefinite future silence. But, further 
than this, the remedy of amendment always comes too late. 
The mischief is done, and cannot be repaired. The judgment 
has been rendered and must be satisfied ; or, if not rendered, it 
must be determined according to the unamended law. All that 
the amendment effects is the prevention of future wrong of that 
precise nature, leaving however the possible stock of future 
wrongs wholly undiminished and equally irreparable when they 
arise. 

But some, while admitting these views concerning the inability 
of making right provision for future cases by written law, may 
still be inclined to think that the evil which would flow from an 
attempt in this direction is exaggerated. They may ask, * is it 
after all true that the number of future cases which would be 
ill disposed of by written rules would be very large? Is it not 
true that human experience has nearly exhausted the possibilities 
of social life in the exhibition of phenomena? Are not the trans- 
actions of men substantially repetitions of each other, not in- 
deed in every minute particular, but in their material features — 
those which stamp them with their legal character? And there- 
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fore will not rules drawn from a classification of known facts 
work out justice in nearly every instance, leaving the occasional 
miscarriages so small in number as to amount only to one of 
those minor imperfections from which no human institutions 
are exempt?’’ 

A greater error than that which is thus suggested could 
scarcely be indulged. It is in new cases that nearly all the 
difficulty in ascertaining and applying the law arises. The 
great mass of the transactions of life are indeed repetitions of 
what has before happened —not exact repetitions, for such 
never occur — but repetitions of all substantial features. They 
have once or oftener been subjected to judicial scrutiny and the 
rules which govern them are known. They arise and pass away 
without engaging the attention of lawyers or the courts. The 
great bulk of controversy and litigation springs out of transac- 
tions which present material features never before exhibited, or 
new combinations and groupings of facts. It is here that doubt 
and difficulty make their appearance. It is not that the case is 
generally wholly new; but that the grouping of facts of which it is 
made is new. It is not that no rule is known which is applicable 
to the transaction; there may be many which have a bearing 
upon it. Several different rules—all just in their proper 
sphere —are competing with each other for supremacy. The 
question is not whether the rules are right or wrong ; they may all 
be right ; but which must give way to the other; or whether a 
modified or partial operation must not be given to all, or some. 
It would be a fatal error to force upon such transactions a rule 
which had arisen out of different ones. It would be sacrificing 
justice for the sake of uniformity, whereas diversity is every- 
where the characteristic of justice. The standard of justice 
must be applied to human affairs. This means that it must be 
adapted to human affairs; for otherwise it is not applied. 

Systems of law must be shaped in accordance with the actual 
usages of men. It is a folly to suppose that unbending rules 
can be made beforehand, and men be disciplined to learn them 
and adapt the business of life to them. Just and beneficent 
law makes itself the servant, not the master, of human inten- 
tion. It is to a very limited extent only, and in respect only to 
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matters in which the question of justice or injustice is compara- 
tively unimportant, that men can perceive and recognize the 
superior advantage of a rigid and uniform rule. They have 
never endured, and they never will endure, that the important 
questions which affect liberty, property, and reputation should 
be decided upon any other rules than those based upon the ever- 
lasting foundation of truth and right; or so much of that ever- 
lasting foundation as the wisest and best of mankind are able to 
comprehend and apply. No; it is in respect to future transac- 
tions that the great mass of uncertainty in the law is met with. 
It is with these that the courts are incessantly engaged, and it 
is here also that the infinite superiority of unwritten law is man- 
ifest. Both systems are based upon the wisdom of the past; 
but unwritten law uses that wisdom as a guide; written law 
erects it into a dictator. The one is in chains; the other is free. 

The notion that society ever has reached, or ever will reach, 
a state of equilibrium and rest, so that the transactions of to- 
morrow will be mere repetitions in substance of the transac- 
tions of to-day, is a vain illusion. There is no part of the uni- 
verse which is not forever under the dominion of change, and 
no where does it proceed with such activity as in the realm of 
man. The discussion of codification began something like a 
century ago, but what previous epoch in the history of mankind 
has been so crowded with the phenomena of change and the 
achievements of progress ? 

It is a habit not merely of ignorant men, but of some who 
ought to know better, to rail at this necessary uncertainty of 
the law, as if it were the fault of lawyers or judges, or of the 
system of our jurisprudence, and not inherent in the order of 
nature. Where is certainty found? Is the science of ethics 
certain, or of politics, or of religion? If the highest human 
intelligence should frame to-day a definite code of morals, or of 
politics, how much would it aid us in solving the many problems 
which the future would continually unfold? There is indeed no 
department of moral science in which there is less of uncer- 
tainty than in the law; none in which the solution of new ques- 
tions by different minds would exhibit so much of uniformity. 

Nor is this uncertainty to be deprecated. It is rather to be 
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welcomed, met, and surmounted. It is the discipline of human 
nature. It furnishes the conditions upon which moral and in- 
tellectual progress are possible. ‘* Progress is the child of 
struggle, and struggle is the child of difficulty.’”” What would 
become of science, reason, and morals, if new problems were 
not incessantly presenting themselves for solution? What prog- 
ress would be possible in law, if justice could be frozen into a 
rigid body of unchangeable rules? 

It can scarcely be too often repeated that the office of private 
law consists in applying the social standard of justice to known 
facts, and that in respect to future transactions, there is, in 
human apprehension, no such thing as daw, except the broad in- 
junction that justice must be done. On the morning of creation 
the obligation of this precept was felt by the first man. It is 
the only one we can now truly feel in relation to the unknown 
facts and conditions which are to arise in the future, and which 
may present aspects different from any which have been exhib- 
ited in the past. Everything which has occurred may be made 
the subject of judicial contemplation, and the rule of justice in 
respect to it may be declared, and the declaration may be fitly 
applied to all like cases which may arise in the future. But here 
human intellect finds its absolute limit. There is One Infinite 
Mind to whom the future is already present, and whose omnis- 
cience alone can prescribe its laws. The attempt of the cod- 
ifier to imitate this attribute is as futile and miserable as the 
effort of the scenic artist to mimic the thunder of Jove. 


“‘ Demens qui nimbos et non imitabile fulmen 
Simularat. .. 


In statute law when limited to its proper province, that of 
public law, there is no attempt to make rules for unknown con- 
ditions of fact. The conditions are indeed to arise in the future, 
but they are nevertheless known, or, which is the same thing, 
contemplated as known, for they are, as it were, created by the 
statute and are particularly specified in it. When these specified 
conditions arise the statute has an operation; otherwise it has 
none. It is true that there is a possibility that the conditions 


specified by the statute may arise together with other unforeseen 
VOL. XXIV. 2 
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conditions which render its operation unjust. Had the legislator 
Joreseen them he would have framed his statute differently. 
Nevertheless the statute must be enforced as it is written. This 
is an occasional evil inseparable from written law ; but it is re- 
duced to a small and endurable minimum when that law is con- 
fined to its proper province of public law. It is swollen into 
magnitude just in proportion as the attempt is made to extend it 
over the province of private law. To enact rules of private 
law is but an attempt to make or mould justice ; but justice re- 
fuses to be either made or moulded. It exists as absolutely as 
the law of gravity; and we might as well endeavor to shape 
the operation of that law according to our wishes as to enact 
our own opinions and give them the name, and expect them to 
do the work, of justice. The law of gravity, and the law 
of justice as well, are the faithful servants of human intention 
so long as we confine our efforts to ascertain and obey them ; 
but if we attempt to displace them by any substitutes, we 


shall reap the fruits of our folly in manifold disorder and in- 
convenience. 


UNCERTAINTY OF WRITTEN Law. 


It is curious to observe how utterly written law loses even its 
boasted merit of certainty as soon as any effort is made to press 
it into a service which it is not fitted to perform. When any part 
of the private law is attempted to be covered by statutory enact- 
ments, the keenest intelligence is inadequate to clearly foresee 
the future conditions. Injustice and inconvenience at once begin 
to disclose themselves, and opposition to the statute arises. If 
the injustice is gross, the moral sense is shocked. The injured 
party exclaims against the wrong. The courts recoil from the 
office of enforcing the wrong. Doubts are started as to the 
meaning of the statute. The plain sense of the words is in- 
sisted upon by the one side; the improbability that such injus- 
tice could have been intended, by the other. The difficulty is 
usually resolved by the employment of the subtle arts of inter- 
pretation, and the obvious meaning of the language is expounded 
away in favor of the interests of justice. Of all the sources of 
doubt and uncertainty in the law, none are so fruitful as those 
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which arise from the attempts to subject private law to unbend- 
ing written rules. Fifty volumes would scarcely contain the 
record of the efforts of judges to interpret the Statute of Frauds 
and reconcile it with the dictates of justice. The Statute of 
Uses was in great part absolutely nullified by the decisions of 
the courts in order to preserve trusts from destruction; and 
the legislature did not presume to question the utility of this 
judicial action. In New York, prior to the Revised Statutes of 
1830, the common law had established a simple and natural rule 
to prevent perpetuities. That rule was to limit restrictions upon 
alienation to lives in being. The Revisers, very wise and learned 
men, thought to improve it, by limiting such restrictions to the 
arbitrary number of two lives. The difference between two 
lives in being and any number is quite unimportant as a matter 
of policy ; but what was the result? In the whole of the judicial 
history of that State prior to 1830, but one case arose in which 
a disposition of property was assailed on the ground of re- 
moteness. Since that time one hundred and seventy cases have 
perplexed the courts arising out of alleged failures to comply 
with this statute; and 1 can affirm that after all this controversy 
there is no task which so much affects the lawyer in that State 
with trembling solicitude as that of drawing a will which seeks 
to restrain for a time the power of alienating property. 

Bentham was right in his clear perception that no written 
law which sought to establish rules for conduct could long stand 
against the protests of reason and justice; but his notion that 
those imperial voices could be silenced was the folly of a recluse 
who had not well studied books, and was wholly ignorant of 
men. A knowledge of men would have told him that, when a 
dispute arises, each contending party makes up his own mind 
by asking himself which has justice on his side. And this means 
justice according to the common conceptions of justice. It is 
that issue which they are willing to submit to a judicial tribunal. 
The decision of that, and no other, will content them. All men 
rely upon this. When about to engage in transactions, they do 
not consult books to see what they may or may not do; nor 
would they whatever laws might be printed ; but they act in the 
full confidence that the rules of law which would govern their 
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transactions, should they ever be challenged, would be the 
simple dictates of justice and common sense intelligently ascer- 
tained and applied. And a knowledge of history teaches the 
same lesson. The early legislation of Rome sought to reduce 
all law to writing and to petrify justice in the Twelve Tables ; 
the rigid forms of actions in the early English law, unbending as 
a statute, in like manner, obstructed the function of judicial ad- 
ministration, which isthe first of the great offices of government. 
In both cases the necessities of society rebelled against the re- 
straint, and the Pretorian Law in Rome, and Equity Juris- 
pradence in England—the majestic creations of reason — 
revindicated the everlasting sovereignty of Justice over the trans- 
actions of men. , 

There is in some minds a feeling that inasmuch as unwritten 
law in new and doubtful cases is not known until it is declared 
by the courts, the office really performed by the courts is in 
truth that of making the law, and that the notion that they only 
declare pre-existing law is a pretense, or at least a fiction; and 
that the legislature is really the only law-making body, allow to 
this office to be performed to so large an extent by the judges is 
an incongruity in republican government. But these impres- 
sions will be seen, upon reflection, to be quite erroneous. 

If there were any truth in them —if the suggested incongruity 
really existed — it could not be corrected by any scheme of codi- 
fication. I need not argue before this assembly that no legisla- 
ture such as now exists, or which has ever been known in history 
to exist, could really make a Code of private law. The wildest 
advocates of codification do not assert such a capacity in any 
legislature. In the language of a very eminent man to whom 
they are fond of referring, John Austin, ‘* A legislature can no 
more make a Code than it can paint a picture.’’ All that the 
legislature can do is to formally adopt a Code really made by 
other persons, Code Commissioners, they would usually be 
styled. But what would these commissioners do in performing 
their task? So far as we are able to learn from any example as 
yet afforded, they simply take the rules which they think have 
already been laid down in judicial decisions; that is, they take 
this very law, sometimes derided as judge-made law. Or, if they 
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do anything more, it is to make what seems to them improve- 
ments upon that; and this they do — there is no other possible 
way — by reshaping rules, or adding new ones, according to 
their views of justice and expediency ; that is, by doing exactly 
the same thing which they insist nobody should do, except the 
law-making power! The complaint therefore really amounts to 
this, that judges make the law instead of commissioners. And in 
which of these two ways is the law likely to be best made, when 
it is made per saltum by a Board of Commissioners, without ac- 
tual facts before them, without the argument of counsel, and 
without revision on appeal, or by a body of judges enjoying all 
these advantages ? 

But the suggested incongruity has no existence. That judges 
declare, and do not make, the law is not a fiction or a pretense, 
but a profound truth. If courts really made the law, they would 
have and feel the freedom of legislators. They could and would 
make it in accordance with their own views of justice and expe- 
diency. They would not in fact be bound, or feel that they were 
bound, by any pre-existing law. I need not say the cate is pre- 
cisely contrary. They must follow the law as it has been before 
declared ; or, if the case has new features, they must decide it 
consistently with established rules. A tribunal of last resort 
may, in a plain case, depart from prior doctrine as erroneous; 
but the instances of the exercise of any such power are rare. 
Any judge who assumed to possess that measure of arbitrary 
power which a legislator really enjoys would clearly subject him- 
self to impeachment. 

It has often been remarked by good lawyers that the principal 
difficulty which they encounter is, not in ascertaining the rules 
of law, but in applying them to facts. This is an expression, 
though not a happy one, of the truth upon which I am insisting. 
The real difficulty in what is thus termed applying the law is 
that the facts are not sufficiently apprehended. We are wont, 
in considering novel cases, to wade with wearisome diligence 
through reports and text-books to learn the various modes in 
which the rules of law relating to the subject are expressed, and 
to but little purpose, when suddenly a new circumstance in the 
facts engages our attention, and all becomes clear at once. We 
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find that we were fully provided with legal rules, but did not 
know under which we should place the transaction. This was be- 
cause we were not fully acquainted with the transaction; and 
every well-trained lawyer will assent to the observation that in 
cases of difficulty the first necessity is to devote the closest at- 
tention to the facts of the transaction. In the great majority of 
cases this method will solve all difficulties. This is because the 
law is a science consisting in the observation and classification of 
human transactions. The principles of the classification, — the 
scientific order, —that is, the law, already exist; the task is to 
ascertain the true features of the fact, or groupings of fact, and 
when this is done, the transaction seems, as it were, to arrange 
itself in its appropriate class. 

But some will say that while it must be admitted that any at- 
tempt to enact in writing precise and particular rules of private 
law would be mischievous for the reason that they would not be 
found adapted to the exigencies of particular cases, yet this evil 
begins to arise only when the attempt is made to be precise, and 
to provide for minute details, and that it is practicable to enact 
the more broad and general rules without running any serious 
hazard. Undoubtedly, the less we have of a bad thing, the better. 
But, if this limited form of codification were practicable, what 
good would it accomplish? It must be very plain that it would 
furnish none of the benefits asserted as the grounds upon which 
the utility of codification is defended by its friends. A sort of 
horn-book of the law would thus be produced which would not 
satisfy any professional need, would not enable men to know 
beforehand any better than they now know the law by which 
their conduct is to be governed, and which would leave the law 
to be made, or declared, by the courts just as muchas now. On 
the other hand, how could we be sure that such an attempt would 
be free from mischief. It is very certain that it would not be. 
The argument involves a confession that codification is an erro- 
neous method, but suggests that the mischief does not begin 
when the process begins. This is very fallacious reasoning. 
Mischief begins the moment the cause producing it begins to 
operate. A written rule of law must necessarily govern every 
case falling within its terms ; and however guarded those terms 
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may be, and however justified by the broadest induction from a 
multitude of cases in the past, there is yet a probability that 
they will in the future be found to embrace a case which ought 
to be excepted from them, —a danger which begins the moment 
codification begins, and increases precisely in proportion to the 
minuteness and detail to which the process isextended. And 
who will be found wise enough to draw the line up to which we 
may go with safety, but beyond which there is peril. The part 
of wisdom is not to venture upon enterprises where the possible 
perils are great unless there is at least a certainty that some very 
substantial benefits will be gained. 

There is a view sometimes put forward which makes a marked 
impression upon some minds in favor of schemes of codification. 
It is said we do at least know a great deal about the law, and that 
it must be possible that this knowledge should be arranged in a 
concise and svstematic form so as to be made more accessible to 
professional men, and especially to those who cannot command 
the aid of extensive libraries, and also to the people generally, so 
far as they may seek to learn it. If this were all that what is 
called codification attempted, no one could reasonably say, or do, 
anything except to encourage it. But the existing want which is 
thus suggested does not arise from any imperfection in the law 
itself, but from the insufficiency, real or supposed, of treatises 
about the law. Can the legislature, or Code Commissioners, 
write better ones? Fortunately those who perceive this want 
are at full liberty to supply it without the aid of legislation. A 
statement of the whole body of the law in scientific language, 
and in a concise and systematic form is precisely what is under- 
stood by a good Digest; and such a work, at once full, precise, 
and correct would be of priceless value. It would not indeed 
supersede special treatises upon the different branches of the law, 
or the books of report ; but it would, by facilitating, save labor. 
It would refresh the failing memory, reproduce in the mind its 
forgotten acquisitions, exhibit the body of the law so as to enable 
a view to be had of the whole, and of the relation of the several 
parts, and tend to establish and make familiar a uniform nomen- 
clature. Such a work, well executed, would be the vade mecum 
of every lawyer and every judge. It would be the one indispen- 
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sable tool of his art. Fortune and fame sufficient to satisfy any 
measure of avarice or ambition would be the sure reward of the 
man, or the men, who should succeed in conferring such a boon. 
It would not indeed be suitable to be enacted into law, for even 
it would wholly fail were its rules made rigidly operative upon 
future cases; but satutory enactment, while it would convert it 
into an instrumentality for mischief, would not, in any degree, 
be necessary to its real value. It could proudly dispense with 
any legislative sanction. Let those, therefore, who think that 
what is known of the whole body of the law may and should be 
arranged in a concise, orderly and systematic form, direct their 
efforts to the accomplishment of this great work. It may cost 
prodigious labor; but no more certainly than would be involved 
in making a Code which should attempt to accomplish the same 
object. Whoever can make a Code can accomplish this smaller 
task. 


James C. CaRTER. 
Naw Yor. 
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THE SUPREME COURT AND INTERSTATE COMMERCE. 


Within the past few years professional and popular attention 
have been attracted to the attitude of the Supreme Court of the 
United States upon the question of interstate commerce. Sev- 
eral causes have contributed to this result. The decision of that 
court in the celebrated Robbins case, where the question was 
sharply debated, was not by a unanimous bench. The Chief 
Justice and two associate justices, honored throughout the land 
for character and learning, pointedly dissented. 

Since that decision the discussion has been renewed and fresh 
interest created in a true solution of the difficult and perplexing 
subject. The Supreme Courts of some of the States have fol- 
lowed, while others have doubted the rule there announced. It 
is known that the Supreme Court of Louisiana,! Nevada,’ and 
Vermont,’ have acquiesced in the soundness of the decision. 
Necessarily the intermediate Federal courts* have done so. 

On the contmry, the Court of Appeals of Texas, exercising 
supreme appellate jurisdiction in all criminal causes, in an able 
and incisive opinion,® decline to be governed by the rule; while 
the Supreme Court of Alabama‘ yield only reluctant obedience 
thereto. This contention has been carried from the courts to 
the halls of legislation with a like contrariety of views; and the 
bar throughout the Union, if polled, would probably present 
equally conflicting opinions. Nor has the interest in the ques- 
tion been appreciably abated by the most recent decision of the 
court,’ although concurred in by the entire bench, one of whom 
at least, through many years of distinguished governmental serv- 
ice, adhered to that school of construction popularly supposed to 
be antagonized, upon this subject, by a majority of his brethren. 


1 Simmons Hardware Company »v. ‘ Ex parte Stockton, 33 Fed. Rep. 
McGuire, 2 So. Rep. 592. 95. 

? Ex parte Rosenblat, 14 Pacific Rep. 5 Ex parte Asher, 5S. W. Rep. 91. 
298. 


6 State v. Agee, 3 So. Rep. 856. 


® State v. Pratt, 9 Atl. Rep. 556. * Asher v. Texas, 128 U. S. 129. 
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Nevertheless, the question, so far as individual opinion can 
now affect it, is yet unsettled in a large degree. 

In this state of conflict and confusion, where, to a want of 
merit in the law, a charge of vacillation in the court has been 
superadded, a review of the decisions would seem to be of in- 
terest and of value. 

At the outset it should be noticed as curious and surprising 
that among all the adjudications of the court upon this question, 
though characterized always by marked ability, except in a gen- 
eral sense no aid is drawn from the struggle of the colonies and 
the confederation for an unfettered commerce. From Gib- 
bons v. Ogden to Asher v. Texas, save by general allusions, no 
help in the construction of the commerce clause of the constitu- 
tion is sought from the trade evils prevalent at the time of its 
adoption or the purposes for which it was necessarily incorpo- 
rated. With the exception of one number of the Federalist, 
written by Hamilton ostensibly in favor of State rights, the 
contemporaneous declaration of no member of the conven- 
tion of 1787 has been invoked. In this great controversy, 
lengthened almost over the life of the Republic, the chief pur- 
pose of its founders has been strangely ignored. No opinion 
of the Supreme Court has been sustained or overthrown, 
or sought to be, by full reference to the debates of the Revo- 
lution. 

And yet to know the defects in the government of the colonies 
and under the confederation, and the remedies intended to be 
provided by the constitution, with the declarations of its framers, 
is important and valuable; for no rule of constitutional interpre- 
tation is more enduringly grounded in wisdom or more securely 
entrenched behind judicial opinion than that which takes note of 
these things. Indeed they would conduct us to a conclusion far 
more reliable and trustworthy than any that could be drawn 
from the mere force of the terms employed in the grant of 
power. Of this omission but one opinion can be entertained, 
for, familiar as were the illustrious men who have adorned the 
bench for a century with the history of the times, these facts, 
woven by them into argument, would have wielded an in- 
fluence toward a pacific and permanent solution of this vexed 
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question far above the broad philosophy and the searching and 
keen logic with which their opinions abound. 

Let us therefore inquire what aid can be derived from these 
sources. 

At the commencement of the American [Revolution the thir- 
teen British colonies were so many independent political com- 
munities. They enjoyed the protection of Great Britain against 
international danger and in a measure against dissensions among 
themselves; but with reference to all internal matters they were, 
as between themselves, sovereign and independent.! 

In the matter both of foreign and domestic commerce they 
were independent of each other and in a great degree of the 
mother country. There was no general authority over either 
foreign or intercolonial commerce. Jealousies and conflicts re- 
specting both were the natural and inevitable result. The 
foreign and inland commerce of some of the colonies, from 
their peculiar geographical situation, were subject to be and in 
fact were, taxed by their neighbors, through whose ports and 
territory their commerce was conducted. Irritation and retalia- 
tion followed to such an extent that brave men despaired of 
maintaining the liberty so lately achieved. And the condition 
of affairs had produced such exactions and unjust discrimina- 
tions that the history of the period tells us that «‘ New Jersey, 
placed between Philadelphia and New York, was likened to a 
cask tapped at both ends; and North Carolina, between Virginia 
and South Carolina, to a patient bleeding at both arms.”’ 

With a population sprung from the same race, speaking the 
same language, and fated to work out the same great destiny, 
dissatisfaction with such discordant conditions was the logical 
consequence. 

The statesmanship of the times sought relief in the adoption 
of ** Articles of Confederation and perpetual Union between the 
States,’’ first suggested, it is believed, by Doctor Franklin. 
But this experiment was without merit and the plan ‘ provided 
no remedy for the complaint.’’ ? 


12 Madison Papers (Gilpin) 686; 22 Mad. Pa. 692. 
1 Curtis Hist. Const. 3. 
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Nor was such result altogether unexpected, for the States 
under the confederation were left free to do precisely what the 
colonies had done and for the correction of which the confederacy 
had been formed. Under the articles of confederation the only 
limitations were that ‘‘ no imposition, duties or restriction shall 
be laid by any State on the property of the United States or 
either of them ’”’ and ‘* no State shall lay any imposts or duties 
which may interfere with any stipulations in treaties entered 
into by the United States in Congress assembled ;’’ thus leaving 
all the property of individuals, constituting really the entire 
commerce between the States, subject to the same conflicting and 
discriminating regulations of the States, as well as foreign com- 
merce not regulated by treaties. With the authority of the 
States thus practically supreme, the only general power over the 
subject of commerce conferred upon Congress under this govern- 
ment was to ‘‘ enter into treaties and alliances, provided that no 
treaty of commerce shall be made whereby the legislative power 
of the respective States shall be restrained from imposing such 
imposts and duties on foreigners as their own people are sub- 
ject to, or from prohibiting the exportation or importation of 
any species of goods or commodities whatsoever.”’ ! 

It will thus be seen that under the government of the colonies, 
and under the confederation, exclusive and indivisible power 
over commerce, especially among the colonies and States, was 
not vested in either the general or the separate governments. 

The power may be said to be more concurrent in each than 
otherwise, though under the colonial system, as was admitted in 
the declaration of rights, the authority of parliament over purely 
foreign and external commerce was supreme, and under the 
confederation commercial treaties could be nullified by the 
States acting separately.” 

Without doubt, therefore, this plan of government, designed 
to effectuate commercial union and harmony of regulations, was 
manifestly inadequate to the purpose. Over this condition of 
things thorough and wide-spread dissatisfaction continued. The 


1 Arts. Confed. Arts. IV., VI. and —*: 1 Curtis’ Hist, Const. 21-22. 
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conservative thought of the States demanded a change, a for- 
ward movement in the progress of self-government. Harmoni- 
ous regulations of international and interstate trade were urged 
as the only safe course for the growing commercial needs of the 
country. The individual States levied tribute upon the products 
of their neighbors, against which several States, and especially 
New Jersey, protested. There was and could be no freedom of 
trade, no growth. of that civilization which follows the spread of 
commerce. All the evils of a contracted commercial intercourse 
were prevalent to an alarming degree. Industries and products 
of particular States were sought to be protected and fostered 
against the general welfare. The public mind was one of unrest 
and uneasiness. Washington said: ‘‘I think often of our situ- 
ation and view it with concern. From the high ground we 
stood upon, from the plain path which invited our footsteps, to 
be so fallen, so lost, is really mortifying; but virtue has ina 
great degree taken its departure from our land and the want of 
a disposition to do justice is the source of the national embar- 
rassments.”’ 

Advising his countrymen to adopt the constitution and put an 
end to these troubles Mr. Madison wrote: — 

‘* The defect of power in the existing confederacy, to regu- 
late the commerce between its several members, is in the number 
of those which have been clearly pointed out by experience. 
To the proofs and remarks which former papers have brought 
into view on this subject, it may be added, that without this 
supplemental provision, the great and essential power of regu- 
lating foreign commerce would have been incomplete and inef- 
fectual. A very material object of this power was the relief 
of the States which import and export through other States, 
from the improper contributions levied on them by the latter. 
Were these at liberty to regulate the trade between State and 
State it must be foreseen that ways would be found out to 
load the articles of import and export during the passage through 
their jurisdiction with duties which would fall on the makers of 
the latter and the consumers of the former. We may be as- 
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sured by past experience that such a practice would be intro- 
duced by future contrivances; and both by that and a common 
knowledge of human affairs, that it would nourish unceasing an- 
imosities and not improbably terminate in serious interruptions 
of the public tranquility. To those who do not view the ques- 
tion through the medium of passion or of interest, the desire of 
the commercial States to collect, in any form, an indirect reve- 
nue from their uncommercial neighbors, must appear not less 
impolitic than it is unfair; since it would stimulate the injured 
party, by resentment as well as interest, to resort to less con- 
venient channels for their foreign trade. But the mild voice of 
reason, pleading the cause of an enlarged and permanent inter- 
est, is but too often drowned before publie bodies as well as 
individuals, by the clamors of an impatient avidity for immedi- 
ate and immoderate gain. The necessity for a superintending 
authority over the reciprocal trade of confederated States has 
been illustrated by other examples as well as ourown. In Swit- 
zerland, where the union is so very slight, each canton is obliged 
to allow to merchandise a passage through its jurisdiction into 
other cantons, without an augmentation of the tolls. In Ger- 
many, it isa law of the empire that the provinces and States 
shall not lay tolls or customs on bridges, rivers or passages with- 
out the consent of the Emperor and Diet; though it appears 
from a quotation in an antecedent paper that the practice in this, 
as in other instances in that confederacy, has not followed the 
law and has produced there the mischiefs which have been fore- 
seen here.”’ 

Long after the adoption of the constitution and with the de- 
clared purpose of placing before posterity the causes therefor, 
he again wrote: ‘* The same want of a general power over com- 
merce led to anexercise of the power, separately, by the States, 
which not only proved abortive, but engendered rival, conflicting 
and angry regulations.”’ ? 

Under these conditions, the subject of a change in the general 
government of the confederacy begun to be mooted. But the 
immediate discussion did not foreshadow or offer promise of the 
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wide-reaching result. Nor did any one then grasp the splendid 
possibilities of the situation or foretell the establishment of that 
government now the marvel of the world. Strange as it may ap- 
pear to us, remembering the times, the demand was not for.a 
more enlarged and perfect civil freedom, but for harmony and 
liberty of commerce. Touch keenly as it may our pride as a peo- 
ple, then in the shadow of the Revolution, it is yet true that all 
the nobler impulses which exalted and hallowed the struggle for 
independence were dwarfed and overshadowed. The conception 
then was not man in the abstract, not liberty consummated and 
complete, but purposes immeasurably more selfish and mercenary 
were to be subserved. The heroism and sacrifices of the Revo- 
lution ; the self poise and martial glory of Washington; the lofty 
theme and imperishable truths of Jefferson; the unconquerable 
zeal of Samuel Adams for liberty ; and the impassioned battle- 
cry of Henry, were for the moment forgotten. 

Holding in abeyance these considerations of a loftier patriot- 
ism, from, every quarter came the demand, not for a constitution 
which would ** secure the blessings of liberty to ourselves and 
our posterity,’’ but for equality of trade, to remove the barriers 
which encumbered the commerce of the confederacy. In strict 
truth, the convention was not called to prepare a constitution, 
but to devise a plan for the regulation of trade under some gen- 
eral authority; anda cursory review of the facts will not only 
show the truth of this statement, but that the formation of the 
Constitution was the result of fortuitous circumstances not orig- 
inally contemplated. So truly was this the case that George 
Mason, without contradiction, refusing to sign it, boldly de- 
clared that ‘‘this constitution had been formed without the 
knowledge or idea of the people.’’! The argument of Mr. Madi- 
son to the contrary? does credit to his genius, though it cannot 
alter the plain facts of history. 

On the 21st January, 1786, the Commonwealth of Virginia in- 
augurated the movement through which the constitution was 
afterwards formed by resolving that Madison, Tucker, Ran- 
dotph, Mason and four others be appointed commissioners to meet 
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such as might be appointed by the other States of the Union, 
** to take into consideration the trade of the United States; to ex- 
amine the relative situations and trade of said States; to con- 
sider how far an uniform system in their commercial regulations 
may be necessary to their common interest and their permanent 
harmony ; and to report to the several States such an act relative 
to this great object, as, when unanimously ratified by them, will 
enable the United States in Congress assembled effectually to 
provide for the same.’’! 

As is well known, commissioners from five States, pursuant to 
this call, met at Annapolis September 11th, 1786. In conse. 
quence of the ‘partial and defective representation of the 
States,’’ these commissioners ‘ did not conceive it advisable to 
proceed on the business of their mission”’ ; but made a general! 
report in which it was said, among other things, reciting the 
powers conferred upon them, that they were ‘ induced to think 
that the power of regulating trade is of such comprehensive ex- 
tent and will enter so far into the general system of the Federal 
government that to give it efficacy and to obviate questions and 
doubts concerning its precise nature and limits, may require a 
correspondent adjustment of other parts of the Federal system.”’ 
They therefore recommended a convention to meet in May, 1787, 
at Philadelphia, ‘‘ for the special and sole purpose of entering 
into this investigation and digesting a plan for supplying 
such defects as may be discovered to exist’’ and to take into 
consideration such plans as would ‘* render the constitution 
of the Federal government adequate to the exigencies of the 
Union.’’? 

Upon the presentation of this report to Congress that body re- 
solved that a convention of delegates be held at Philadelphia 
‘* for the sole and express purpose “of revising the articles of con- 
federation.”’ It is therefore unmistakable that the short clause 
in our constitution conferring upon Congress power to regulate 
foreign and interstate commerce, embraced the main purpose 
which called the convention together, and that a revision of the 
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old, not the creation of a new government, was the original de- 
sign. 
‘t is now common information that in the convention which 
ormed the constitution pursuant to these resolutions, were men 
of widely different political principles. The radical school of a 
central and strong government was led by Hamilton and that of 
the opposite extreme tendency by such men as Mason and Pater- 
son. The majority of the convention, under the leadership of 
Madison, took a wise middle course, which was subsequently 
embodied in the constitution, and which he had foreshadowed 
in a letter written to Governor Randolph prior to the meeting, 
where he said: ‘* Let it be tried, then, whether any middle ground 
can be taken which will at once support a due supremacy of the 
national authority and leave in force the local authorities so far 
as they can be subordinately useful.’’ 4 
In thus advocating our complex system of a confederacy, that 
Madison represented the progressive thought of the country is 
now matter of history. And that he deserved leadership in the 
great work of the convention is equally beyond dispute. More 
familiar with the science and systemsof government than Wash- 
ington, less metaphysical and broader than Jefferson, unreserved. 
ly federal as opposed to the dangerous passion of Hamilton for 
general consolidation, more practical and drawing wiser lessons 
from the experienced defects of the confederation than Mason 
or Randolph, he was in many respects the foremost constructive 
statesman of the Revolution. But whatever may be his position 
and fame otherwise, it is unquestioned history that of all the 
men who took part in its formation his opinions are more 
thoroughly impressed upon our organic law. To no man, there- 
fore, can we turn more confidingly for the true intent and mean- 
ing of the instrument by which his fame was established and 
through which he was enabled to contribute ‘‘so essentially to 
the happiness and glory of his country and to the good of man- 
kind.’’® 


It will consequently be useful to note his opinion upon the sub- 
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ject of regulating commerce, as well as the striking unanimity 
which prevailed among all parties in the convention upon the 
question. 

Prior to the meeting of the convention Madison wrote Gov- 
ernor Randolph his views of a Federal constitution: ‘* Let the 
national government be armed with a positive and complete 
authority in all cases where uniform measures are necessary, as 
in trade, &c. Let it also retain the powers which it now 
possesses.’’! Subsequently he drafted the ‘* Virginia plan”’ 
which empowered Congress *‘ to regulate commerce with all na- 
tions and among the several States.’’? Hamilton, early in the 
session, submitted a plan of the proposed constitution, giving to 
Congress full power over commerce under the general and un- 
limited authority ‘‘ to pass all laws whatsoever,’’ subject only 
to executive negative.’ Paterson presented the ‘* New Jersey 
plan’’ which gave to Congress authority ‘‘ to pass acts for the 
regulation of trade and commerce as well with foreign nations as 
with each other.’’ Governor Randolph proposed to confer upon 
Congress power ** to regulate commerce with all nations and among 
the several States ’’ ° and the plan suggested by Charles Pinckney, 
upon the subject of commerce, was in precisely the same language 
as that of Randolph.*® 

Whatever differences of opinion existed in the convention 
upon other subjects, it is thus made plain that every theory of 
government there represented was united in the purpose to con- 
fer upon Congress the power to regulate commerce among the 
States. An exhaustive examination of the debates of the con- 
vention will demonstrate that no objection of any character was 
urged to the full, exclusive and complete delegation of this 
power. Nor during the entire session, as will be noticed here- 
after, was there but one suggestion that any concurrent author- 
ity over the subject should remain in the States; and it met with 
no favor. And in this connection, with the view of determining 
whether the intended power in Congress was to be exclusive, 
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leaving no residuum in the States, or was to be concurrent, it is 
important to remember that the first draft of the constitution, 
reported by the committee of the whole, provided that the 
general legislature should be empowered ‘ moreover, to legis- 
late in all cases to which the separate States are incompetent 
or in which the harmony of the United States may be in- 
terrupted by the exercise of individual legislation.’’' This 
was but a general expression of the sense of the convention; 
and the detailed powers thereafter conferred upon Congress, 
pursuant to this direction, among which was the regulation of 
commerce, construed in connection with the statement of Mr. 
Madison that it was designed to prevent the exercise of such 
authority by the States, would seem to show that in the opinion 
of the convention the subject of interstate commerce was one in 
which the States were incompetent to act, no doubt by reason of 
the necessity of ascribing force to extra-territorial laws, or in 
which the harmony of the United States might be interrupted by 
the exercise of individual State legislation.? In this view, it was 
that ‘* positive and completeauthority in all cases where uniform 
measures are necessary, as in trade, &c.,’’ recommended by Mad- 
ison, and was intended to be exclusive. It is instructive, too, to 
observe, that when Randolph objected to this general clause upon 
the ground that it involved ‘* the power of violating all the laws 
and constitutions of the States and of intermeddling with their 
police,’’ it nevertheless passed by a vote of eight to two, including 
in the affirmative his own Commonwealth of Virginia.*? The com- 
mittee of detail, to which these general views were referred, re- 
ported that Congress should have ‘* power to regulate commerce 
with foreign nations and among the several States,’’* which was 
agreed to nem. con.® and * Indian tribes’’ were subsequently in- 
cluded.® 

After some debate it was determined that no tax or duty should 
be laid on articles exported from any State, nor preference to 
be given to ports of any State, nor vessels be obliged to enter, 
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clear, or pay duties in certain ports. During this discussion 
Mr. Madison, who favored the power to tax exports though not 
its present exercise, said that ** the regulation of trade between 
State and State can not effect more than indirectly to hinder a 
State from taxing its own exports by authorizing its citizens to 
carry their commodities freely into a neighboring State, which 
might decline taxing exports, in order to draw into its channels 
the trade of its neighbors.’’! This is not avery clear statement, 
but it evidently means that the power of Congress to regulate trade 
between State and State authorizes a free interchange of commod- 
ities between citizens of different States, as against any regu- 
lation by the States. , Necessarily, therefore, to be free from State 
action, the authority of Congress must be exclusive. After these 
remarks of Mr. Madison, an interesting debate ensued over the 
subject of tonnage. It perhaps is more significant of the extent 
and boundary of this power than any discussion during the ses- 
sion of the convention. 

It was moved that ‘‘ no State shall be restrained from laying 
duties of tonnage for the purpose of clearing harbours and erect- 
ing light houses.’’ Mason supported this, to which Gouveneur 
Morris replied that ** the States are not restrained from laying 
tonnage as the constitution now stands. The exception proposed 
will imply the contrary and will put the States in a worse condi- 
tion than the gentleman wishes.’’ Madison, opposing the prop- 
osition, declared that ‘* whether the States are now restrained 
from laying tonnage duties depends on the extent of the power 
to ‘ regulate commerce.’ These terms are vague, but seem to ex 
clude this power of the States. They may certainly be restrained 
‘by treaty. He observed that there were other objects for ton- 
nage duties, as the support of seamen, &c. He was more and 
more convinced that the regulation of commerce was in its nature 
indivisible and ought to be wholly under one authority.”’ 

Roger Sherman, favoring the resolution, said that ‘* the power 
of the United States to regulate trade being supreme, can control 
interferences of the State regulations, when such interferences 
happen ; sothat thereis nodanger from aconcurrent jurisdiction.” 
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Mr. Langdon, supporting Madison, insisted that ‘‘ the regula- 
tion of tonnage was an essential part of the regulation of trade, 
and that the States ought to have nothing to dowith it.’’ A vote 
was taken and the convention resolved that ‘* no State shall lay 
any duty on tonnage without the consent of Congress.”’! 

Thus the issue, distinctly and broadly presented, whether the 
jurisdiction of Congress over the subject should be ‘* exclusive ”’ 
and ** indivisible,’’ or ‘* concurrent’’ with the States, was de- 
termined by the framers of the constitution. The principle con- 
tended for by Madison, that the ‘‘ regulation of commerce was 
in its nature indivisible and ought to be wholly under one au- 
thority,’’ triumphed over the ‘‘ concurrent ’’ doctrine, although 
his own State, as was frequently the case, voted against him. 
The same conclusion is reached if we consider the opinion ex- 
pressed in his old age, with his political conflicts behind him: 
‘*The same want of a general power over commerce led to an 
exercise of the power, separately, by the States, which not only 
proved abortive, but engendered rival, conflicting and angry re- 
gulations.”” For no one can doubt that if a want of a general 
power over commerce led to an exercise of the power, sepa- 
rately, by the States, which was complained of as injurious, and 
the general power was conferred upon Congress, that it was done 
to prevent its exercise by the States. The whole truth is that to 
put an end to the authority of the States to regulate interna- 
tional and interstate trade was the chief purpose in holding the 
convention. If, therefore, the broad reason was to restrain an 
exercise of the power by the States, is not the delegated power 
as exhaustive as that which it was intended to supersede? And 
if the delegated power is as unlimited as that which then existed 
in the States, intended not to be further exercised, which was 
sovereignty itself, was there any remaining in the States? It is 
consequently believed to be the clear truth of history that to 
obtain a general power over the regulation of commerce with for- 
eign nations and among the States was the main subject which 
called the convention together and that the power conferred 
upon Congress is exclusive. But this must be taken in the com- 
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prehensive sense of the terms. It is not thought that the power 
does or was ever intended to take from the States their int crent 
and reserved right to legislate upon all subjects of an internal 
or domestic nature, even though in so doing foreign and inter- 
state commerce may be indirectly or incidentally involved. . 

It is only when the power sought to be exercised amounts to a 
regulation of commerce among the States that it becomes the ex- 
clusive subject of congressional action. To affect indirectly and 
incidentally, is not to ‘‘ regulate,’’ which is the only authority 
conferred upon Congress; and by legislation to touch objects 
not reaching the dignity of ‘‘ commerce among the States’’ ix 
the business of the States only. 

Having sketched the causes and manner of its adoption, let 
us examine how far, if at all, the decisions of the Supreme Court 
have departed from the true historical construction of this clause 
of the constitution. 

In the review proposed, it is not the purpose, however, to 
cite all the cases which have considered the general subject of 
the regulation of commerce. The single aim of this paper is to 
deal with the regulation of commerce ‘‘ among the several 
States.’’ As a consequence, the great bulk of the cases which 
treat of the regulation of commerce with foreign nations will be 
omitted, noticing only those of that class which are so inter- 
woven with the subject in hand as to bear necessarily upon it. 
Moreover, the discussion will be confined, as near as may be 
practicable, to the question whether the power delegated to Con- 
gress by this clause is exclusive or is concurrent with a like au- 
thority still remaining in the States. This question confronts 
us at the very threshold, and its correct determination is of the 
essence of the controversy. 

In this connection, by exclusive power is meant that when the 
authority sought to be exercised amounts to a regulation of com- 
merce among the States, Congress alone, under any conditions, 
can act; and by concurrent power is understood that when the 
authority sought to be exercised amounts to such regulation, the 
States may act, except where Congress has legislated on the sub- 
ject, or by inaction manifests an intention that the subject shall 
be free from legislation. This last is not by any means a satis- 
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factory definition, though the decisions, especially the earlier 
ones, make it necessary to accept it; but that it imports a wide 
departure from the true meaning and purpose of the clause is 
patent and obvious. 

Gibbons v. Ogden,} is the first and, perhaps, the most impor- 
tant case which has considered the question. The principal opin- 
ion, delivered by Chief Justice Marshall, is one of the most 
masterly ever written by that illustrious man, and after the lapse 
of over half a century is yet unsurpassed. The substance of the 
decision there was that the laws of New York granting an exclu- 
sive right to navigate the waters of that State were inoperative 
against the acts of Congress regulating the coasting trade. That 
is, the power of Congress to regulate commerce among the 
States, when exercised, is exclusive. While considered as a 
whole, the logic of the opinion would ultimately lead to the 
declaration of an exclusive power in Congress over the subject 
in all cases, yet the decision does not go to that length. The 
case, in truth, leaves purposely undetermined what has now come 
to be the chief point in controversy, namely: whether with 
strictly interstate commerce the States may do any act regulating 
the subject under any circumstances. 

On this important matter the Chief Justice said: ‘It has 
been contended by the counsel for the appellant that as the 
word to ‘regulate’ implies in its nature full power over the 
thing to be regulated, it excludes, necessarily, the action of all 
others that would perform the same operations on the same thing. 
That regulation is designed for the entire result, applying to 
those parts which remain as they were, as well as to those 
which are altered. It produces a uniform whole which is as 
much disturbed and deranged by changing what this regulating 
power designs to leave untouched, as that on which it has oper- 
ated. There is great force in this argument, and the court is 
not satisfied that it has been refuted.” 

In a concurring opinion, however,. by Mr. Justice Johnson, 
meeting, as is believed, the full measure of historical accuracy, 
he says, that the power given to regulate commerce is that which 
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previously existed in the States, which was the power of 
sovereignty itself; that it ‘‘can reside but in one potentate;’’ 
and that the ‘* grant of this power carries with it the whole sub- 
ject, leaving nothing for the State to act upon.’’ The opinion 
of the Chief Justice places the decision upon the ground that 
the laws of New York were inoperative as against laws enacted 
by Congress, while the opinion of Mr. Justice Johnson proceeds 
as well upon the basis that they are repugnant to the constitu- 
tion. The one would have the power concurrent, the other 
exclusive. The decision, therefore, places the case in the list of 
those of concurrent power, though the logic and reasoning of both 
opinions tend to the establishment of the exclusive doctrine. 

The case of Brown v. Maryland;! though involving foreign 
commerce only, is instructive and interesting. It was there held 
that a State law requiring an importer to take out a license and 
pay fifty dollars, before he should be permitted to sell a pack- 
age of imported goods, was in conflict with the commerce clause 
of the constitution. Chief Justice Marshall said that ‘any 
penalty inflicted on the importer for selling the article, in his 
character of importer, must be in opposition to the act of Con- 
gress which authorizes importation’’ and *‘ any charge on the 
introduction and incorporation of the articles into and with the 
mass of property in the country, must be hostile to the power 
given to Congress to regulate commerce.’’ In the former view 
above suggested, the power would be concurrent, and in the 
latter exclusive. But whether one or the other was not distinctly 
considered or decided. Thompson J., dissented. 

In Willson v. The Blackbird Creek Marsh Company,? it was 
expressly and unanimously held, in an opinion by Chief Justice 
Marshall, that although the law of Delaware complained of was 
aregulation of commerce within the meaning of the constitution, 
Congress having passed no law on the subject, the act of the 
State legislature was valid. This case clearly announces a con- 
current jurisdiction in the States over interstate commerce; but 
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New York v. Miln,' though considering foreign commerce 
only, is important. The majority of the court expressly decline 
to consider whether the grant of power to Congress is exclusive 
or concurrent. But in a separate concurring opinion Mr. Justice 
Thompson declared it to be concurrent; and in a dissenting 
opinion Mr. Justice Story thought that the law of New York in 
controversy was a regulation of commerce, not of police as 
decided by the majority, and that the power was in Congress 
exclusively. 

Inthe New Hampshire case, reported in the License Cases,” the 
particular point now under consideration was distinctly presented. 
The Chief Justice and most of the associate justices delivered 
separate opinions. The question in the case was whether a State 
law imposing a fine for selling a barrel of gin in the original cask 
shipped from Massachusetts was a regulation of commerce among 
the States, and if so, whether the power was exclusively in Con- 
gress, or might under proper conditions be exercised by the 
States. Chief Justice Taney held that the law was a regulation 
of commerce, but that Congress not having legislated on the 
subject, the State statute was valid. All the associate justices 
thought that it was not a regulation of commerce and therefore 
valid. Mr. Justice Grier declined to pass upon the extent of the 
power. Mr. Justice McLean said that, had the law levied a tax 
on the gin itself, it would have been repugnant to the constitu- 
tion, because a regulation of commerce among the States, ** which 
has been exclusively given to Congress.’’ All the other associate 
justices believed that the States could regulate commerce except 
in actual conflict with a law of Congress. The case, therefore, 
belongs to the class of concurrent power. 

In the Passenger Cases, a law of New York which required 
masters of vessels engaged in foreign commerce to pay a certain 
sum to the State officers for every passenger brought from a 
foreign country, was declared void as a regulation of commerce. 
Commerce among the States, strictly considered, was not involved 
in the decision; but as the authority to regulate foreign commerce 
is given to Congress in the same sentence with that to regulate 
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interstate commerce, without words of limitation, this question 
was unavoidably discussed and determined with the other. Five 
justices, McLean, Wayne, Catron, McKinley, and Grier, being « 
majority of the court, held the State law void as a regulation of 
commerce. All of these justices expressed their belief in the 
exclusive doctrine, but four of them did not conceive it necessary 
to re-affirm the principle. On this subject Mr. Justice Wayne 
said: **The four judges and myself, who concur in giving the 
judgment in these cases, do not differ in the grounds upon which 
our judgment has been formed, except in one particular, in no 
way at variance with our united conclusion; and that is, that a 
majority of us do not think it necessary in these cases to re-affirm, 
with our brother McLean, what this court has long since decided, 
that the constitutional power to regulate commerce with foreign 
nations and among the several States, and with the Indian 
Tribes, is exclusively vested in Congress, and no part of it can 
be exercised by a State.”’ 

No case is cited in support of the statement of what the court 
had ‘* long since decided,’’ except Gibbons v. Ogden, which, as 
we have seen, expressly leaves that point undetermined. The 
laws were adjudged unconstitutional and void because the sub- 
ject had been regulated by treaties and acts of Congress; and the 
decision belongs to the concurrent class. Chief Justice Taney 
and Justices Daniel, Nelson and Woodbury dissented. 

Contrary to the general impression, Mr. Justice Woodbury 
here first promulgated the doctrine, since grown to be the gov- 
erning one of the court, that over subjects of a ‘* local nature”’ 
the power of the States and Congress is concurrent, and over 
matters ‘* national in their character’’ the authority of Congress 
is exclusive. 

In Cooley v. Philadelphia,’ a majority of the court held, in 
an opinion by Mr. Justice Curtis, that a State law regulating 
pilots and pilotage, though amounting to a regulation of com- 
merce, not in conflict with an act of Congress, was valid. In 
this case it was admitted that Congress had to a limited extent 
regulated pilots and pilotage, yet, inasmuch as the State law did 
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not positively conflict with the act of Congress, it was a rightful 
exercise of State authority. The broad rule is announced that 
‘« whatever subjects of this power are in their nature national or 
admit of only one uniform system or plan of regulation, may 
justly be said of such a nature as to require exclusive legislation 
by Congress;’’ that the legislation then under consideration 
was *‘ local and not national ;’’ and that therefore it was compe- 
tent for the States to regulate the subject. Mr. Justice Curtis 
resided in the Federal Circuit to which Mr. Justice Woodbury 
was assigned; succeeded him on the Supreme bench; and in this 
case adopted and announced, more concisely and clearly, the 
views that the former had expressed in the preceding case. For 
this reason, perhaps, Curtis and not Woodbury, is usually credited 
with the first declaration of this doctrine. McLean and Wayne, 
JJ., dissented, believing the power to be exclusively in Con- 
gress. Mr. Justice Daniel, agreeing to the judgment, dissented 
from the reasoning employed to support it. 

In the Wheeling Bridge Case,' it was held that a State law 
authorizing the construction of a bridge, over the Ohio river, 
obstructing free navigation, was void because Congress had reg- 
ulated commerce upon said river by licensing vessels, establishing 
ports, ete. Chief Justice Taney and Mr. Justice Daniel dis- 
sented, upon the ground, principally, that Congress had passed 
no law which was actually in conflict with the particular State 
laws authorizing the bridge to be built. Neither the majority 
nor minority opinions discuss the extent of the power of Con- 
gress particularly. 

In Vezie v. Moor,? the question of the extent of this power 
did not arise, properly speaking, it being held that a State law 
giving the right of navigation of a river wholly within State 
limits and separated from tide-water, was not a regulation of 
commerce among the States. 

In Wheeling Bridge Case,’ the law announced in the former 


decision* was re affirmed, upon this question; Daniel, J., dis- 
senting. 
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In Sinnott v. Commissioners,' it was held that a State statute 
imposing a fine on steamboats failing to comply with certain 
regulations, was in conflict with an act of Congress regulating 
the coasting trade and therefore void. Whether the power is 
concurrent or exclusive was not considered. 

In Gillman v. Philadelphia,’ the court decided that a State 
jaw authorizing the building of a bridge over a navigable stream 
obstructing navigation, was valid. Mr. Justice Clifford, in a 
dissenting opinion, concurred in by Justices Davis and Wayne, 
insisted that Congress had regulated commerce on the river by 
making Philadelphia a port of entry and that the State law was 
inconsistent therewith. The case belongs to the class of con- 
current power; but is apparently in conflict with the Wheeling 
Bridge case. 

In Steamship Company v. Port Wardens,’ a State statute 
that masters of a port should be entitled to demand and receive 
five dollars for every vessel arriving in the port, was held to be 
a regulation of commerce and therefore void. The opinion of 
the court, delivered by Chief Justice Chase, substantially de- 
clares that any regulation of commerce by the States not for 
purposes of inspection, health, police or quarantine is void be- 
cause the power is in Congress. The logic of the opinion places 
the authority exclusively in Congress except for the purposes 
named, 

In Crandall v. Nevada,‘ the opinion of the majority of the 
court, delivered by Mr. Justice Miller, declares that a State law 
levying a capitation tax on persons going in or out of the State, 
was not a regulation of commerce of a national character and 
did not violate the commerce clause of the constitution. The 
opinion follows Cooley v. Philadelphia and Gillman v. Phiil- 
adelphias The case consequently belongs to the class which 
holds that over subjects of a ‘‘ national character’’ the au- 
thority of Congress is exclusive and over subjects of a ‘* local 
nature’’ the State may enact concurrent legislation. 

The majority of the court hold also that the law was void be- 
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cause violative of the constitutional right of the citizen to pass 
into and out of any State in the Union without interference. 

Mr. Justice Clifford, with whom concurred Chief Justice 
Chase, in a dissenting opinion maintained that the law was void 
because ‘* inconsistent with the power conferred upon Congress 
to regulate commerce among the several States,’’ and that 
‘* such commerce is secured against such legislation in the States 
by the constitution irrespective of congressional action.’’ This 
clearly means an exclusive power in Congress over the subject. 

In Warring v. Mayor,’ it was held that goods imported, 
which had become mixed with general property in the State of 
Alabama, was taxable in the hands of a purchaser from the 
original importer. The relative extent of Federal and State 
authority was not discussed. 

In Woodruf'v. Parham, it was held, that an ordinance of 
the city of Mobile which taxed imports in the original packages 
in the hands of the original importer was valid. The goods were 
interstate imports. The court held that the constitutional pro- 
hibition that ‘* no State shall levy any imposts or duties on im- 
ports or exports ’’ did not apply to any but imports from for- 
eign countries. The decision cannot be reconciled with Brown 
v. Maryland, and Nelson, J., dissented. Curiously enough, 
whether the ordinance was void as a regulation of interstate 
commerce was not considered, though the precise point was 
raised in the argument. 

In Hinson v. Lott,’ the preceding case was re-affirmed. The 
opinion of the Court, delivered by Mr. Justice Miller, discusses 
the power of the State and Congress to regulate interstate com- 
merce and places the dividing line at discrimination against 
‘the products of all the other States.’’ The opinion approves 
Cooley v. Philadelphia, which makes the well known distine- 
tion between regulation of ‘* local’’ and ‘ national ’’ commerce, 
and consequently the case belongs to that class. 

In Ward v. Maryland,‘ it was decided that a State law which, 
in a license, discriminated against the products of a sister State, 
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was void. Mr. Justice Clifford, delivering the opinion and 
referring to the Passenger Cases, said: **Congress, said Mr. 
Justice Grier, has regulated commerce by willing that it shall 
be free, and it is therefore not left to the discretion of each 
State either to refuse a right of passage through her territory, 
or to exact a duty for permission to exercise such a privilege.”’ 
This language, if pursued to its logical conclusion, would give to, 
Congress exclusive power over commerce among the States. 

Mr. Justice Bradley, agreeing to the judgment, dissented from 
the reason given therefor, and insisted that the law was inoper- 
ative, because in violation of the ‘‘ commercial clause of the 
constitution,’’ regardless of any discrimination. 

In Ex parte McNiel,' Cooley v. Philadelphia was expressly 
re-affirmed and the distinction between ‘* local ’’ and ** national ”’ 
commerce re-asserted. 

In the case of the State Freight Tax,? it was held, Swayne 
and Davis, JJ., dissenting, that a State tax on freight trans- 
ported from State to State was a regulation of interstate com- 
merce and void. The decision was put upon the ground that as 
the law affected a purpose *‘ national in character,’’ the author- 
ity was exclusively in Congress. 

The case of State Tax on Railway Gross Receipts,’ decides 
that a State tax on the gross receipts of railway companies, 
though made up in part from freights received for transporta- 
tion of merchandise from the State to another, or into the State 
from another, is not repugnant to the constitution. 

The opinion of the court proceeds upon the idea that there is 
a distinction ‘* between a tax upon freights carried between 
States, because of their carriage, and a tax upon the fruits of 
such transportation after they have become intermingled with 
the other property of the carrier.”’ 

The main opinion does not discuss the extent of Federal and 
State power, but in a dissenting opinion of Mr. Justice Miller 
(with whom concurred Justices Field and Hunt), the ** broad 
proposition ’’ was asserted that ‘* by no device or evasion, by no 
form of statutory words, can a State compel citizens of other 
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States to pay to it a tax, contribution or toll, for the privilege 
of having their goods transported through that State by the 
ordinary channels of commerce; ’’ * that this was the purpose 
of the framers of our constitution; ’’ that the ‘* recognition of 
this principle is essential to the harmonious future of this coun- 
try; ’’ and that by the constitution both foreign and interstate 
commerce ** were placed beyond the power of the States to con- 
trol.’’ 

In Osburne v. Mobile,’ it was unanimously held, in an opinion 
by Chief Justice Chase, that i city ordinance imposing a tax on 
a business of carriage extending beyond the limits of the State, 
was a rightful exercise of municipal authority. Concurrent jur- 
isdiction over the subject was distinctly asserted in the Federal 
and State governments. The decision cannot, of course, be 
harmonized with the Robbins and Asher cases. ; 

“In R&R. R. Company v. Fuller, a State statute requiring rail- 
way companies to fix rates for the transportation of passen- 
gers and freight, and to post printed copies thereof at depots 
and stations, was not a regulation of commerce but of. police 
and therefore valid. The cases announcing a concurrent power 
were cited, and the court intimated that such was the law. ‘If 
the requirements of the statute here in question were, as con- 
tended by the counsel for the plaintiff in error, regulations of 
commerce, the question would arise, whether, regarded in the light 
of the authorities referred to, and of reason and principle, they 
are not regulations of such a character as to be valid until super- 
seded by the paramount action of Congress.”’ 

In Railroad Company v. Maryland,’ it was held, Miller, J., 
dissenting, that a stipulation in a railroad charter that the com- 
pany should pay to the State a bonus or a portion of its earn- 
ings, was not a regulation of commerce and was constitutional, 
though such a stipulation would be inoperative were it a tax on 
transportation. The extent of the power was not noticed. 

In the Lottawanna,‘ though chiefly turning upon a question of 
admiralty law, in an opinion by Mr. Justice Bradley, it was said 
that ‘‘there is quite an extensive field of border legislation on 
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commercial subjects (generally local in character) which may 
be regulated by State laws until Congress interposes, and thereby 
excludes further State legislation.” The case properly belongs 
to the concurrent class. 

In Welton v. Missouri, it was held, Field, Justice, delivering 
the opinion, that a license tax upon persons dealing in articles not 
produced in the State, which tax is not imposed upon persons 
dealing in native articles, was inoperative and void as oeing a 
regulation of commerce among the States. The matter of dis- 
crimination was not particularly noticed or considered: The 
case decides that when the subjects of legislation are local in 
their operation the State may provide regulations until Congress. 
acts with reference to them; that where the subjects to which 
the power applies ‘* are national in character or of such a nature 
as to admit of uniformity of regulation, the power is exclusive 
of all State authority;’’ and that ‘* the fact that Congress has 
not seen fit to prescribe any specific rules to govern interstate 
commerce does not affect the question. Its inaction on this sub- 
ject, when considered with reference to its legislation with re- 
spect to foreign commerce, is equivalent to a declaration that 
interstate commerce shall be free and untrammelled.”’ 

In Henderson v. New York? it was held that a State law which 
jmposed a burdensome condition on shipmasters as a prerequisite 
to landing their passengers, with an alternative payment of a 
small sum of money for each passenger, was a tax on the ship 
owners for the right to land such passengers, and was void as a 
regulation of foreign commerce. The legislation in question 
was held to be not only national but international in character, 
over which Congress was vested by the constitution with exclu- 
sive control. The case, in argument, follows Cooley v. Phila- 
delphia, and its proper place is in that class of decisions which 
recognizes that over certain subjects the authority of Congress is 
exclusive while over others it is concurrent with that of the 
States. 

In Sherlock vy. Alling,’ a law of Indiana giving a right of ac- 
tion to the personal representatives of the deceased was held 
3910. 8. 275. 
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valid in the absence of a law of Congress touching the liability 
of parties for marine torts resulting in death. No attempt was 
made to define the limit of State and Congressional authority 
over commerce. 

In Munn v. Illinois,’ it was held that where warehouses are 
situated and their business is carried on exclusively within a 
State, ‘‘ the State may, as a matter of domestic concern, pre- 
scribe regulations for them, notwithstanding they are used as 
instruments by those engaged in interstate as well as in State 
commerce; and, until Congress acts with reference to their in- 
terstate relations, such regulations can be enforced, even though 
they may indirectly operate upon commerce beyond her imme- 
diate jurisdiction.”’ 

The decision unquestionably puts the case within the class of 
concurrent power, though Chief Justice Waite, delivering the 
opinion, takes occasion to add: ‘* We do not say that a case may 
not arise in which it will be found that a State, under the form 
of regulating its own affairs, has encroached upon the exclusive 
domain of Congress in respect to interstate commerce, but we do 
say that, upon the facts as they are represented to us in this 
record, that has not been done.’’ 

In R. R. Co. v. Lowa,? and in Peik v. R. R. Co.,? the fore- 
going case was fully approved and followed. In these three 
cases Field and Strong, JJ., dissented, but not upon this ques- 
tion. 

In Foster v. New Orleans‘ a State law regulating commerce 
among the States not enacted for purposes of ‘+ inspection, 
quarantine, health,’’ etc., was declared unconstitutional. The 
court say, with reference to the provisions of-the act: ‘* Their 
enactment involved a power which belongs exclusively to Con- 
gress, and which a State could not, therefore, properly exercise.”’ 
Further than this no opinion is expressed as to the extent of the 
power. 

In R. R. Co. v. Husen® it was unanimously held that a State 
law which provided that ‘‘no Texas, Mexican or Indian cattle 
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shall be driven or otherwise conveyed into, or remain, in any 
county’’ in Missouri betweeen March and November in each 
year, was a plain regulation of interstate commerce and void. 
The court say that such legislation ‘‘ is a usurpation of the power 
vested exclusively in Congress;’’ and that the power of Con- 
gress over foreign and interstate commerce is ‘‘ necessarily ex- 
clusive.”’ 

In Hall vy. DeCuir! Chief Justice Waite, for the court, said, 
that it was difficult to define the ‘‘line which separates the 
powers of the States from this exclusive power of Congress,”’ 
but that ‘it may safely be said that State legislation which 
seeks to impose a direct burden upon interstate commerce, or to 
interfere directly with its freedom, does encroach upon the ex- 
clusive power of Congress.’’ Mr. Justice Clifford, in an exhaust- 
ive concurrent opinion, wrote in an equally emphatic vein, 
declaring that the ‘‘ nature of the power is such that it shows 
that the power should be exclusively exercised by Congress.’’ 

It was accordingly held in that case that a law of Louisiana 
which required those engaged in the transportation of passengers 
among the States to give all persons traveling within that State, 
upon vessels employed in such business, equal rights and priv- 
ileges in all parts of the vessel, without distinction on account of 
race or color, and subjects to an action for damages the owner of 
such vessel who excludes colored passengers, on account of their 
color, from the cabin set apart by him forthe use of whites 
during the passage, was a regulation of commerce among the 
States and void. 

In Pensacola Telegraph Company v. Western Union Tele- 
graph Company? the question of the extent of congressional 
authority over interstate commerce was not discussed. 

It was there simply held that a law of Florida granting an 
exclusive right to appellant of establishing and maintaining lines 
of telegraph was in conflict with an act of Congress upon the 
subject. Hunt, J., dissented. 

In Cook v. Pennsylvania*® it was decided that a statute of 
Pennsylvania requiring every auctioneer to collect and pay into 
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the State treasury a tax on his sales was void when applied to 
imported goods in the original packages sold by him for the im- 
porter, because a regulation of foreign commerce. No effort 
was made to define the precise limit of Federal and State 
authority over the subject. 

In Guy v. Baltimore’ the court held, Waite, Chief Justice, 
dissenting, that a city ordinance whereunder vessels laden with 
the products of other States are required to pay fees for the use 
of the public wharves of the city, which are not exacted from 
vessels landing thereat with the products of that State, was a 
regulation of commerce and void. No limitation of the power 
was noticed. 

In Machine Company v. Gage? alaw of Tennessee, which im- 
posed an annual tax upon all peddlers of sewing machines with- 
out regard to the place of growth or produce of material or of 
manufacture, was held valid and constitutional. The case was 
made to turn upon a want of discrimination against the products 
of other States and does not instructively consider the question 
at issue. 

In Tiernan v. Rinker* a statute of Texas was held to be in- 
operative in so far as it undertook to discriminate in favor of na- 
tive wines and beer. The court said, through Field, Justice, 
that the ** power conferred by this clause to regulate commerce 
with foreign nations and among the several States is without 
limitation,’’ and that when the ‘* subject to which the power ap- 
plies is national in its character or of such a nature as to admit 
of uniformity of regulation, the power is exclusive of State 
authority.”” The case evidently belongs to the ‘local’? and 
* national ”’ class. 

Mobile v. Kimball * is quite an important case, and the opinion 
of the court, delivered by Mr. Justice Field, though compara- 
tively short, is one of unusual ability. The limitations upon 
the exercise of this authority are thus defined: ‘*Commerce 
with foreign countries and among the States, strictly consid- 
ered, consist in intercourse and traffic, including in these terms 
navigation and the transportation and transit of persons and 
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property, as well as the purchase, sale and exchange of com- 
modities. For the regulation of commerce as thus defined there 
can be only one system of rules applicable alike to the whole 
country; and the authority which can not act for the whole 
country can alone adopt such a system. Action upon it by 
separate States is not, therefore, permissible. Language affirm- 
ing the exclusiveness of the grant of power over commerce as 
thus defined may not be inaccurate, when it would be so if ap- 
plied to legislation upon subjects which are merely auxiliary to 
commerce.’’ With the exception of the last clause, which is 
an attempt to authorize congressional interference with subjects 
only auxiliary to commerce, this is perhaps the most accurate 
and comprehensive statement of the extent and limitation of this 
power to be found in the reports. The case properly belongs to 
the local and national class, notwithstanding the foregoing broad 
statement, and the result of the cases is thus stated: ** There 
have been, it is true, expressions of individual judges of this 
court, going to the length that the mere grant of the commercial 
power, anterior to any action of Congress under it, is exclusive 
of all State authority; but there has been no adjudication of the 
court to that effect.’’ 

In Webber v. Virginia,’ it was held that a statute of Virginia 
which required agents for the sale of articles manufactured in 
other States to obtain a license and pay a tax for the privilege, 
while agents for home articles were not, was unconstitutional. 
It was, in the opinion of the court, a wrongful discrimination 
and a violation of the commerce clause. 

In Telegraph Company v. Texas,? the law of Texas which 
taxed messages sent within and beyond ‘he State was held void 
as to the latter, because a regulation of interstate commerce, but 
the line separating the two authorities was not pointed out. 

In Bridge Company v. United States,’ it was held that the 
** paramount power of regulating bridges that affect the naviga- 
tion of the navigable waters of the United States is in Congress. 
It comes from the power to regulate commerce with foreign 
nations and among the States.’ Miller and Bradley, JJ., dis- 
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sented from the judgment of the court on the proper construc- 
tion of the act of Congress involved, and Mr. Justice Field said 
that he could not agree with the majority because *‘ their opin- 
ion proceeds upon a theory of the power of Congress over 
bridges crossing navigable waters to which I cannot assent.”’ 
None of the opinions, however, touch upon the true limits of the 
jurisdiction. 

In Packet Company v. Catlettsburg,' it was held that the 
States were authorized to regulate and fix wharfage duties until 
Congress interfered. The concurrent doctrine was unreservedly 
announced. 

Escanaba Company v. Chicago,’ distinctly announces a con- 
current power in Congress and the States over the navigable 
rivers of the Union. 

In Transportation Company v. Parkersburg,’ it was decided, 
Harlan, Justice, dissenting, that the States were empowered to 
establish wharfage duties in the absence of congressional legisla- 
tion, and the concurrent doctrine was approved. 

Miller v. Mayor of New York,‘ re-asserts the concurrent doc- 
trine and congressional authority over navigable rivers. 

In Moran v. New Orleans,® it was held that an ordinance of 
the city of New Orleans establishing the rate of license for pro- 
fessions and occupations, which assessed persons owning and 
operating tow-boats to and from the Gulf of Mexico and the city 
of New Orleans, was a regulation of interstate commerce and 
void. The ground of the decision was that the ordinance was in 
conflict with an act of Congress on the subject. This position 
necessarily adopts the concurrent rule. 

In Caldwell v. American Bridge Company,’ the doctrine 
that, in the absence of legislation by Congress, the States may 
control navigable streams within their limits, was re-affirmed. 

In Cooper Manufacturing Company v. Ferguson,’ no ques- 
tion of interstate commerce was determined, as the majority of 
the court did ‘* not find it necessary to decide whether their pro- 
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visions (laws of Colorado) invade the exclusive right of Con- 
gress to regulate commerce among the several States.’’ But 
Justices Matthews and Blatchford, while concurring in the 
judgment, insisted that the decision should have been put upon 
that ground and declared that the laws of Colorado could not 
prevent a‘‘ corporation of another State from transacting any 
business in Colorado, which of itself, is commerce,’’ the regula- 
tion of which is ‘* within the exclusive province of Congress.” 

In Gloucester Ferry Company v. Pennsylvania,’ it was held 
that the transportation of passengers and freight for hire by a 
steam ferry across the Delaware river from New Jersey to 
Philadelphia was interstate commerce and could only be regu- 
lated by Congress. The concurrent theory is thus stated by 
Mr. Justice Field: ‘*Commerce among the States consists of 
intercourse and traflic between their citizens, and includes the 
transportation of persons and property and the navigation of 
public waters for that purpose, as well as the purchase, sale and 
exchange of commodities ;’’ that ‘‘ the power to regulate com- 
merce, interstate and foreign, vested in Congress, is the power 
to prescribe the rules by which it shall be governed, that is, the 
conditions upon which it shall be conducted, to determine when 
it shall be free and when subject to duties or other exactions ;”’ 
that ‘‘ as to those subjects of commerce which are local or limited 
in their nature or sphere of operation the State may prescribe 
regulation until Congress assumes control of them;’’ and that 
‘as to such as are national in their character and require or 
admit of uniformity of regulation, the power of Congress is ex- 
clusive and until Congress acts such commerce is entitled to be 
free from State exactions and burdens.”’ 

In Brown v. Houston? the principles laid down in the preced- 
ing case were fully approved, although the case was not men- 
tioned in the opinion. 

In Walling v. Michigan ® it was held, inan opinion delivered by 
Mr. Justice Bradley, that a State tax upon persons, who, not re* 
siding or having their principal place of business within the 
State, engage there in the business of selling or soliciting the sale 
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of intoxicating liquors to be shipped into the State from places 
without it, but does not impose a similar tax upon persons selling 
or soliciting the sale of liquors manufactured in the State, was 
unconstitutional and void, because the “ act in question operates 
as regulation of commerce among the States in a matter within 
the exclusive power of Congress and that it is for this reason re- 
pugnant to the constitution of the United States.’’ Previous to 
this decision this class of taxes had been held void by reason of 
the discrimination against the products of other States, and in 
one case Mr. Justice Bradley had dissented! upon that ground. 
In this case, however, referring to a suggestion of the State court 
that the law was valid as an exercise of police power for the dis- 
couragement of the use of liquors and the preservation of the 
health and morals of the people, he said: ‘* This would be a per- 
fect justification of the act if it did not discriminate against the citi- 
zensand products of other States in a matter of commerce between 
the States, and thus usurp one of the prerogatives of the national 
legislature.”’ 

In Pickard vy. Pullman Car Company? and Tennessee v. Pull- 
man Car Company® it was-held that a State law imposing a tax 
on every sleeping car. run over a railroad in Tennessee, and not 
owned by the road on which it was run, was void so far as it ap- 
plied to the interstate transportation of passengers carried over 
roads in that State, into or out of or across that State. The par- 
ticular extent of the power was not discussed. 

In Morgan v. Louisiana‘ the concurrent doctrine was main- 
tained. The quarantine laws of Louisiana, though admitted to 
be regulations of interstate commerce, were fully sustained, be- 
cause Congress had not seen proper to regulate the subject. 

In Wabash Railway Company v. Iilinois® it was held that a 
State statute intended to regulate, or tax, orto impose any other 
restriction upon the transmission of persons or property or tele- 
graphic messages from one State to another, is not within that 
class of legislation which the State may enact in the absence of 
legislation by Congress. A law of Illinois was therefore declared 
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void which provided that if any railroad should within that State 
charge or receive for transporting passengers or freight of the 
same class the same or a greater sum for any distance than it did 
for a longer distance it should be liable to a penalty for unjust 
discrimination. And a carriage of goods from Peoria and Gill- 
man, Illinois, to New York, even as to that part of the voyage 
which lies wholly within the State of Illinois, is ‘* commerce 
among the States’’ and free from State legislation; while it is 
not denied that there may be a transportation of goods which is 
begun and ended within the limits of the State, and disconnected 
with any carriage outside the State, which is not commerce 
among the States. 

Mr. Justice Bradley (with whom concurred Chief Justice 
Waite and Mr. Justice Gray) dissented from the judgment upon 
the broad ground ‘‘ that the making of railroads and regulating 
of charges for their use is not such a regulation of commerce as 
to be in the remotest degree repugnant to any power given to 
Congress by the constitution so long as that power is dormant 
and has not been exercised by Congress’’ Both opinions an- 
nounce the general rule that over ‘* national’’ subjects Congress 
alone has control and over ‘‘local’’ subjects the States may act 
so long as Congress does not. 

Robbins v. Shelby Taxing District! is the celebrated Drum- 
mer Case. It was there decided that a State tax upon the bus- 
iness of selling goods by sample, though by its terms applicable 
to all persons generally, except those having no regular licensed 
house of business in the taxing district, was void so far as it ap- 
plied to persons soliciting the sale of goods on behalf of indi- 
viduals or firms doing business in another State. Such law was 
declared to be a regulation of commerce among the States, over 
which Congress alone could exercise control. In the opinion of 
the court, delivered by Mr. Justice Bradley, the authorities were 
not reviewed, but the following summary of the fundamental 
principles governing the case was made :— 

I. Whenever the subjects to which the power applies are na- 
tional in their character or admit only of one uniform system or 
plan of regulation, the power of Congress is exclusive. 
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II. Where the power of Congress to regulate is exclusive the 
failure of Congress to make express regulations indicates its will 
that the subject shall be free from any restrictions or imposi- 
tions; and any regulation of the subject by the States, except 
in matters of local concern only, as hereinafter mentioned, is 
repugnant to such freedom. 

III. That the only way in which commerce between the States 
can be legitimately affected by State laws, is by inspection and 
quarantine laws; by laws guarding the health and morals of the 
people; by the exercise of the police power and the power of 
taxation, the subjects of which are not directly connected with 
foreign or interstate commerce, and by the establishment and 
regulation of highways, canals, railroads, wharves, ferries, and 
commercial facilities, incidentally affecting commerce. But no 
regulations of any kind can be made by the States directly 
affecting interstate commerce. 

Chief Justice Waite and Field and Gray, JJ., dissented. 

In Corson v. Maryland,' the preceding case was affirmed and 
applied. Chief Justice Waite and Justices Field and Gray con- 
curred in this judgment on the ground that the law of Maryland 
‘‘requires a non-resident merchant desiring to sell by sample 
in that State, to pay for a license to do that business a sum to 
be ascertained by the amount of his stock in trade in the State 
where he resides, and in which he has his principal place of 
business.”’ 

In Fargo v. Michigan? it was held that a State statute which 
levies a tax upon the gross receipts of railroads for the carriage 
of freights and passengers into, out of or through the State is a 
tax upon commerce among the States and therefore void. 

In Ouachita Packet Company v. Aiken® it is held that 
‘‘wharfage duties are, in the absence of Federal legislation, 
governed by local State laws,’’ clearly announcing the concur- 
rent theory. 

In Philadelphia Steamship Company v. Pennsylvania‘ it was 
unanimously held that a State tax upon the gross receipts of a 
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steamship company incorporated under its laws, which are de-. 
rived from the transportation of persons and property by sea, 
between different States, and to and from foreign countries, was 
a regulation of interstate and foreign commerce and in conflict 
with the exclusive powers of Congress. The case of State Tax 
on Railway Gross Receipts’ was questioned. 

In Western Union Telegraph Company v. Pendleton® it was 
held that a State statute regulating the delivery of telegraph 
messages was void so far as it attempts to regulate the delivery 
at places situated in other States. The authority of Congress 
over the subject was declared to be supreme and exclusive. 

In Smith v. Alabama ®* it was held, Bradley, Justice, dissent- 
ing, that a law of Alabama which licensed locomotive engineers 
was valid even though such engineers be engaged in operating an 
engine from a point in Alabama to a point ig Mississippi; that 
such a law was intended to operate as a security for persons and 
property ; that so far as the law affected transactions of inter- 
state commerce it did so indirectly, incidentally and remotely; 
and that it was not in conflict with any enactment of Congress 
on the subject nor contrary to any intention of Congress to be 
presumed from its silence. The case undoubtedly supports the 
doctrine of an exclusive power in Congress over subjects national 
in character and concurrent in local matters. 

In Pembina Mining Company v. Pennsylvania * it was held 
that the exaction of a license fee by a State to enable a corpora- 
tion organized under the laws of another State to have an office 
within the limits of the former for the use of its officers, does 
not impinge upon the commercial clause of the constitution pro- 
vided the corporation is neither engaged in foreign or interstate 
commerce nor employed by the government of the United States. 
Whether the power of Congress is exclusive or concurrent is not 
directly considered. 

In Bowman v. Railroad Company® it was held that a law of 
Towa forbidding common carriers to bring intoxicating liquors 
into the State from any other State or territory without being 
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first furnished with a certificate that the consignee is authorized 
to sell intoxicating liquors in the county to which it is to be 
transported, was a regulation of interstate commerce and void. 
The majority opinion is based upon the doctrine that the regula- 
tion of railway traffic between different States is of national con- 
cern and the power is exclusively in Congress. Chief Justice 
Waite and Justices Harlan and Gray dissented. 

In Ratterman v. Western Union Telegraph Company,’ it was 
held that a tax upon the receipts of a telegraph company, de- 
rived partly from State and partly from interstate commerce, 
and capable of separation and apportionment, but which were 
returned and assessed in gross and without apportionment, was 
void in proportion to the extent that such receipts were derived 
from interstate commerce, but was otherwise valid. The extent 
of the power was not particularly discussed, although the logic 
of the case tends to the exclusive doctrine. 

In Leloup v. Mobile,’ it was held, overruling Osburne v. 
Mobile,’ that a license tax upon a telegraph company engaged in 
sending messages within and without the State was void. The 
general rule was laid down by a unanimous bench (including Jus- 
tices Field and Lamar) that ‘* no State has a right to lay a tax 
on interstate commerce in any form, whether by way of duties 
laid on the transportation of the subjects of that commerce, or 
on the receipts derived from that transportation, or on the occu- 
pation or business of carrying it on, and the reason is that such 
taxation is a burden on that commerce and amounts to a ee 
tion of it which belongs solely to Congress.”’ 

In Kidd v. Pearson,‘ it was held that a statute of Iowa which 
provided that intoxicating liquors may be manufactured and sold 
within the State for named purposes only, not even for the pur- 
pose of transportation beyond the limits of the State, was not a 
regulation of interstate commerce and therefore valid. Discuss- 
ing the question, Mr. Justice Lamar, delivering the opinion of 
the court, said: ** The power expressly conferred upon Congress 
to regulate commerce is absolute and complete in itself, with no 
limitations other than are prescribed in the constitution; is to a 
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certain extent exclusively vested in Congress, so far free from 
State action; is co-extensive with the subject on which it acts, 
and cannot stop at the external boundary of @ State, but must 
enter into the interior of every State whenever required by the 
interests of commerce with foreign nations, or among the States.”’ 

In Railroad Company v. Alabama,' it was held, following 
Smith v. Alabama,’ that alaw of Alabama which required lo- 
comotive engineers, engaged in interstate commerce, to be ex- 
amined for color blindness, and which exacts a fee from the 
railroad company for such examination, so far as it affects inter- 
state commerce, was within the competency of the State to enact, 
until Congress legislated upon the subject. 

In Asher v. Texas,* affirming the Robbins and Leloup cases, 
it was held by a unanimous court (including, of course, Chief 
Justice Fuller, and Justices Field and Lamar) that a State li- 
cense tax to enable a person within the State of Texas to solicit 
orders and make sales there for a person residing and doing a 
mercantile business in another State, was a regulation of in- 
terstate commerce and void. Authority over the subject was 
declared to be exclusively in Congress. 

The foregoing comprise all the cases which have definitely 
considered this subject, and from them these general conclusions 
are deducible, viz. : — 

I. It has never been decided that the grant of power to 
Congress is exclusive in all cases of the regulation of interstate 
commerce. 

Il. They establish the rule that whenever the subjects of 
this power are national in their character or admit of only one 
uniform system or plan of regulation the power is exclusively 
in Congress; and where that body fails to. provide express 
regulation governing such subjects its inaction manifests its in- 
tention that those subjects shall be free from regulation. 

III. Also, that whenever the subjects of this power are of 
a local nature, or are mere aids, incidents and auxiliaries to in- 
terstate commerce, the States may prescribe regulations thereof 
in the absence of regulations by Congress; but when Congress 
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prescribe regulations, however limited in scope, then the State 
regulations become inoperative and void. 

Some few of the cases hold that Federal and State laws regu- 
lating subjects of a lotal nature may co-exist, except where such 
regulations are actually conflicting and inconsistent. ; 

For the purposes of this paper it would not be practicable, 
nor perhaps profitable, to attempt to reconcile the cases, and no 
such effort will be made. In truth, it has more than once been 
frankly admitted by the court that in the application of estab- 
lished principles to similiar or analogous facts, conflicts in de- 
cisions have occurred. But it is not to be presumed from this, 
nor is it believed susceptible of demonstration, that any material 
vacillation exists in the broad and governing principles which 
have been judicially declared. This is especially true since 
Cooley v. Philadelphia. Since then, with conspicuous fidelity 
to former declarations, considering the shifting personnel of the 
court, whenever occasion demanded or justified an expression of 
opinion, the general doctrine there enunciated has been broadly 
re-asserted, and it is now the controlling rule of the court. 

But while the charge of inconsistency in theory is without 
merit, the theories themselves, the fundamental principles upon 
which the decisions rest, are not entitled to commendation. We 
have seen that the paramount object in calling the convention 
and adopting the constitution was to create a general authority 
over commerce among the confederated States. It has also 
been shown that the evil designed to be thus corrected was the 
existing authority in the States to regulate interstate commerce, 
which constantly led to hurtful and discriminating regulations. 
With marvelous unanimity the authority over the subject was 
delegated to Congress. And the framers of our organic law de- 
clared, plainly and distinctly, that over whatever subjects Con- 
gress was given power by this clause, the States should not 
thereafter exercise power. It was their purpose, they said, to 
confer the power upon Congress because ‘‘ the States ought to 
have nothing to do with it.’” The suggestion of a concurrent 
power in the States was rejected because, in the language of the 
wisest among them, the power is ‘‘ in its nature indivisible and 
ought to be wholly under one authority.’’ It is manifest, there- 
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fore, that unless our conclusions drawn from history are un- 
sound, the decisions have not met the full meaning of the law; 
for ander the constitution, measured by its terms and its dom- 
inating purpose, Congress alone, in all cases, is empowered to 
** regulate commerce among the several States.’’ Not only as 
demanded by sound principles of constitutional construction, 
but to avoid indefensible compromises, out of which unceasing 
confusion has grown, the true limit to this authority should have 
been marked out and steadfastly maintained. 

Instead of this natural and plain course, and though the au- 
thority in Congress embraces the regulation of ail commerce 
among the several States, subject only to the limitations pre- 
scribed by the constitution, we find the directing principle of 
the decisions ingrafting upon the constitution a division of the 
subjects of the power into those of a ‘‘local’’ and those of a 
**national’’ class. Over these divided subjects an unwarranted 
separation of authority is made by declaring that the regulation 
of the former is in the States and Congress concurrently, and 
that of the latter exclusively in Congress ; because the power of 
the States ceases and that of Congress takes hold when the sub- 
jects are commerce among the States, of whatever character. 
Under the constitution the power and the subjects of the power 
are alike inseparable and indivisible. 

Nor do the decisions stop with this anomalous construction. 
They embrace in the local class subjects which, confessedly, are 
not interstate commerce, but are mere ‘‘ aids, incidents and 
auxiliaries,’’ to such commerce, and authorize Congress to regu- 
late them.! They draw to Congress power to enact laws which 
in effect and purpose, and by clear admission, do not regulate, 
but only affect interstate commerce ‘‘ indirectly, incidentally, 
and remotely.’’ ? 

The necessary and inevitable result of such construction is to 
invite and sanction congressional usurpation. It enables Con- 
gress not only to exercise its constitutional function, but to do 
more. Under this theory Congress may not only regulate com- 
merce among the several States, but in this is included the 
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power to regulate subjects which are mere aids, incidents and 
auxiliaries to such commerce, and to pass all laws which may 
affect such commerce indirectly, incidentally or remotely. By 
this means congressional authority has been extended over sub- 
jects never contemplated by the grant of power, the limit to 
which is even yet dangerously uncertain, and the States have 
been shorn of the exercise of much useful and competent legisla- 
tion. And the authority of the States to legislate upon subjects 
of admitted cognizance is measured by a rule unknown to the 
constitution. Their right of legislation in this class of cases is 
said to rest upon the will of Congress, to be discovered by its 
action or non-action, in the face of the rule of construction pre- 
scribed by that instrument ‘‘ that the powers not delegated to the 
United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively or to the people.”’ 
A doctrine has rarely been asserted more thoroughly destructive 
of the constitutional limit to congressional action, or more 
radically subversive of the true source of State power. It 
would seem, therefore, speaking with a deference becoming the 
occasion, that the concurrent theory established by the court is 
historically and inherently unsound, for if the contemplated 
legislation be in fact a regulation of commerce among the several 
States the power is exclusively in Congress, and if it be not such 
legislation it is in the States alone. The power sought to be 
exercised is either delegated or reserved; either exclusively in 
Congress or the States. The naked and true inquiry is whether 
the proposed legislation is in fact a regulation of commerce 
among the several States, or tantamount thereto. If so, Con- 
gress alone, subject to constitutional limitations, can act upon 
the subject. On the other hand if it be not such legislation, if it 
does not amount to ‘* regulation,’’ or if in fact a regulation, yet 
does not touch subjects which not only are ** commerce,’’ but 
‘commerce among the several States,’’ the States alone are em- 
powered to act. There is no middle ground; and the doctrine 
of * border legislation’’ is but a reach for ungranted Federal 
power. 


CuarRLEs A. CULBERSON. 
Daas, Texas. 
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CONDITIONAL SALES. 


In Benjamin on Sales, section 320, the author, in addition to the 
two rules of Mr. Justice Blackburn upon the subject of the sale 
of specific chattels, conditionally, adds a third, in these words: 
«* Where the buyer is by the contract bound to do anything as a 
condition, either precedent or concurrent, on which the passing 
of the property depends, the property will not pass until the 
condition be fullfilled, even though the goods may have been 
actually delivered into the possession of the buyer.’’ The En- 
glish authorities in support of the proposition are then carefully 
considered in the text, while in copious and learned notes by the 
editors of the various American editions, the authorities in this 
country are exhaustively collected and classified. For other 
collections of authorities, and articles, upon the subject, the 
reader may be referred to a paper entitled «* Conversion by Pur- 
chase,’’! especially to page 379, and pages following; to the same 
article, in Jrish Law Times,’ to an article on Conditional Sales,’ 
to an article on Trespass in Retaking Property Conditionally 
Sold, being an annotated case,* Conditional Sales upon Install- 
ment,° and to an annotated case.* Also to the notes to cases in 
American Reports.’ The case referred to in 42 Am. Rep., that 
of Sumner v. Woods,’ is noticeable, as showing the vacillation of 
opinion in that jurisdiction, also for its citation of familiar text- 
books, including Parsons on Contracts, Story on Sales, Kent’s 
Commentaries, and Wait’s Actions and Defenses. 

As the papers, and collections of authorities, some of them at 
least, will be readily available to every reader, it can serve no good 
purpose to repeat any portion of their contents here. They 


1 15 Am, Law Rev. 363. 6 Lewis v. McCabe, 49 Conn. R. in 
2 Vol. 15, pp. 400, 414. 21 Am. Law Reg. (N. S.) 217. 

3 9 Pac. Coast, L. J. 545. 7 Vols. 42, p. 104, note 105, 52 p. 
4 In 21 Cent. Law Journal, p. 49. 582, note, p. 586, 57 p. 567, note 572. 
* 16 Irish Law Times, 638. 8 67 Ala. 139. 
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abundantly establish the doctrine, as of well nigh universal rec- 
ognition, also the subdivision to which this article will be devoted 
that a sale and delivery of goods, on condition that the property 
is not to vest until the purchase-money is paid; or secured, does 
not pass the title to the vendee, and that the vendor in case the 
condition is not fullfilled, has a right to repossess himself of the 
goods, both against the vendee, bona fide purchasers from the 
vendee without noiice of the condition, and against his creditors 
claiming to hold them under attachment or execution. As the 
design of this article is not to prove the existence of the rule, as 
of general application, the citations already given being most 
ample to demonstrate that, but rather to explain, illustrate and 
apply it; to show in what jurisdictions, wherein, and why it is 
questioned or doubted, and to distinguish conditional sales from 
other contracts having points of similarity but resting on 
different principles; but a single citation further in support of 
the main proposition will be made, being what may well be styled 
the leading case of Harkness v. Russell, decided at the October 
Term, 1886, of the U. S. Supreme Court and reported in the 
118 U. S. 663. The facts were these: A. delivered certain per- 
sonal property to B. and took a promissory note stating the 
following condition: ‘+ The express condition of this transaction 
is such that the title, ownership or possession of such property 
does not pass from said A. until this note and interest shall have 
been paid in full, and the said A. has full power to declare this 
note due, and take possession when he may deem himself insecure, 
even before the maturity of this note. In case said property 
shall be taken back, A. may sell the same, or without sale, in- 
dorse the true value of the property on this note; and I agree to 
pay any balance due after such indorsement, as damages and 
rental for said machinery.’’ B. took possession, and without 
performance of conditions, sold to C., who knew it was not paid 
for, and that A. claimed title. In an action against C. it was 
held that the transaction was not a mortgage, but an executory 
conditional sale, and was valid. 

It will be observed that C., was not in fact a bona fide pur- 
chaser without notice, but Mr. Justice Bradley, who delivered 
the unanimous opinion of the court, after a most exhaustive and 
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discriminating examination of the authorities in England, in 
the American State courts, and in the United States Supreme 
Court, emphatically declares the weight of authority to be that 
such contracts are valid against innocent third persons, credit- 
ors and purchasers. The following is a brief synopsis of the 
opinion, which covers fifteen pages: Lord Blackburn’s rules, 
and Mr. Benjamin’s additional rule, are first given. The au- 
thorities cited by Mr. Benjamin are then noted and reviewed. 
It is then stated that the policy of the law, declared in England, 
by statute, being the English bankrupt laws, beginning with 
21 James I.,! that goods in the possession of a bankrupt, by con- 
sent of the owner, of which he is the reputed owner, or the 
sale, alteration or disposition of which he has taken upon 
himself as owner, are to be sold for the benefit of his creditors, 
has had in that country the effect of preventing or defeating 
conditional sales, accompanied by voluntary delivery of posses- 
sion, except as between the parties, or when justified by some 
known and recognized custom or usage in trade. The cases of 
Honn v. Baker,’ and Holroyd v. Gwynne,’ are given as fair 
illustrations of the English law, as based upon the statutes of 
bankruptcy. It is then said that this presumption became so 
imbedded that many in the profession, not adverting to its 
statutory origin, came to regard it as a doctrine of the common- 
law; thatso, in some States in this country, where no such 
statute exists, the principles of the statute have been followed, 
and conditional sales held either fraudulent and void against 
creditors, or in effect, absolute sales with a reserved lien or 
mortgage, to secure the payment of the purchase-money. The 
notion on which this view is based is declared insufficient, and 
the authorities in State jurisdictions, in favor of the validity of 
such sales are then given, beginning with those in Massachusetts : 
Hussey v. Thornton,‘ decided in 1808, being the earliest, 
and Chase v. Ingalls,® the latest case cited. The law of Con- 
necticut is next given, Forbes v. Marsh,® which by reason of 
its very frequent citation, in reports, articles and text-books 
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may be considered a leading case, and Hart v. Carpenter,' being 
cited. A full review of all the cases in Connecticut on the sub- 
ject will be found in the last number of this Review at page 1011. 
The New York law is then examined and declared to be the 
same, so far as relates to the vendee in a conditional sale, and 
to his creditors; but there is diversity of opinion in its applica- 
tion to bona fide purchasers from such vendee. The cases of 
Haggerty v. Palmer,’ Strong v. Taylor,’ Herring v. Hoppick,‘ 
Smith v. Lynn,® Wait v. Green,® Ballard v. Burgett,’ Cole v. 
Mann,® Bean v. Edge,? Dows v. Kidder,” Parker v. Baxter," 
and Farrell v. Importers and Traders Bank,” are all examined, 
and the opinion expressed that the case of Ballard v. Burgett 
substantially overruled former decisions in that jurisdiction, to 
the effect that the bona fide purchaser, without notice, from a 
vendee who is in possession, under a conditional sale, will be 
protected as against the original vendor; and that none of the 
subsequent cases cited, were adverse to the ruling in Ballard v. 
Burgett. The decisions in Maine, New Hampshire and Ver- 
mont, are declared to be substantially to the same effect; though 
by recent statutes in Maine and Vermont, and also in Iowa, where 
the same ruling prevailed, such agreements, coupled with pos- 
session in the vendee, are made invalid as against third persons 
without notice. The case of Cole v. Berry ™ is then cited, in 
which the validity of conditional sales, accompanied by delivery of 
possession, is fully sustained; and in which ‘the cases are very 
fully discussed and distinguished.’’ The same law is declared 
to prevail in Ohio Call v. Seymour” being referred to as the 
latest case; also in Indiana, Michigan, Missouri and Alabama; 
the latest cases cited in these jurisdiction being McGirr v. Sells,” 
Marquette Mfg. Co. v. Jefferey, Sumner v. Coltey,” Sumner v. 


1 24 Conn. 427. 84.N. Y. 510. 
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415 N.Y. 409, 411, 414. 12 90 N.Y. 483. 
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Woods.! The same is declared to be the law in several other 
States, and reference, for a very elaborate collection of cases 
on the subject, is made to Mr. Bennett’s note to Benjamin on 
Sales? and Mr. Freeman’s note to Kanaga v. Taylor.* The law 
in Pennsylvania is held to be somewhat different, being sum- 
marized by Judge Depue, in the opinion delivered in Cole rv. 
Berry,‘ as follows: ‘* In Pennsylvania, a distinction is taken be- 
tween delivery under a bailment, with an option in the bailee to 
purchase at a named price, and a delivery under a contract of 
sale containing reservation of title in the vendor until the con- 
tract price be paid, it being held that, in the former instance, 
property does not pass, as in favor of creditors and purchasers 
of the bailee; but that in the lattér instance, delivery to the 
vendee subjects the property to execution at the suit of the 
creditors, and makes it transferable to bona fide purchasers.” 
Judge Depue adds: ‘* This distinction is discredited by the great 
weight of authority, which puts possession under a conditional 
contract of sale, and possession under a bailment, on the same 
footing; liable to be assailed, by creditors and purchasers, for 
actual fraud ; but not fraudulent per se.’’ It may be observed 
that in the article in 21 Am. Law Reg.,® before referred to, the 
Pennsylvania doctrine is very fully examined and disapproved. 

Returning to the opinion of Mr. Justice Bradley, the law in 
Illinois is said to be very nearly in conformity with the En- 
glish decisions under the operation of their bankrupt law; the 
case of Van Duzor v. Allen,® being the latest case cited. The 
cases in the United States Supreme Court, Hervey v. Rhode 
Island Locomotive Works,’ Green v. Van Buskirk,’ and Hery- 
ford v. Davis,® are reviewed. The Judge says: ‘* We do not 
mean to say that the Illinois doctrine is not supported by some 
decisions in other States. There are such decisions, but they are 
few in number, compared with those in which it is held that con- 
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ditional sales are valid and lawful, as well against third per- 
sons, as against the parties to the contract.”’ 

Since the decision in Harkness v. Russell,! the opposite dac- 
trine as held in Maryland on the authority of Hull v. Hinks,’ 
has been re-affirmed in that jurisdiction in the case of Lincoln v. 
Quinn,’ in which the court, Bryan, J., say: ** The law on this 
subject has been otherwise settled in many of the States of the 
Union. In Harkness v. Russell, a very learned and elaborate 
examination of the question was made by the Supreme Court of 
the United States; and the positions taken in the opinion were 
maintained with great force and clearness. The laws of the 
several States have probably had their origin in the necessities 
and interests of the people concerned, and doubtless have been 
adapted to their condition and circumstances, under the guidance 
of a wise public policy. We read with pleasure and profit the 
able disquisitions delivered by other courts, but we are not un- 
mindful that it is our duty to declare our own law as it belongs 
to our own people.”’ 

For a most exhaustive discussion of the general doctrine of 
caveat emptor, as well as its special application in cases of con- 
ditional sales, the reader is referred to the case of Velsian v. 
Lewis,* and to the singularly full and learned note of Mr. 
Freeman appended to the case, beginning at page 195. The 
special reference to conditional sales is found on page 198, in 
which the deduction, from a review of the cases, is made, that 
the current of authority which sustains the right of the original 
vendor, against creditors, and bona jide purchasers, is provis- 
ional only that no negligence or laches can be imputed to such 
vendor; and that the stipulation that the title shall not pass till 
the price is paid, is express, though the case of Zuchtman v. 
Roberts,® is cited as carrying the rule to the extreme limit; the 
facts being: ‘* The plaintiff sold a chattel to G. on condition that 
it should remain the plaintiff’s until paid fog, and gave him a 
receipted bill of sale thftefor; omitting at G.’s request any state- 
ment of the condition. The defendant bought the chattel of G., 
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without notice of the condition, after having been informed by 
the plaintiff that he had sold it to G., and after having seen the 
bill of sale, but before G. had paid the plaintiff for it. It was 
held that, in the absence of fraud, the plaintiff was not estopped 
to claim the chattel from the defendant.”’ 

It has been justly said that these transactions lie on the border 
line, which is often obscure, that separates bailments from sales; 
and where title is retained by the seller, purely as security for 
the payment of the contract price, they approach equally close 
to the domain of chattel mortgages. They must be distinguished 
also from pledges, as we shall more fully show hereafter; and 
also from cases of option on the part of the vendee to return 
wholly or in part, as was the case in Crocker v. Gulliver,’ where 
the court says: ‘*The general proposition that the delivery of 
an article, at a fixed price, to be paid for or returned, constitutes 
a sale, is not questioned. When the option is with the party re- 
ceiving to pay for or return the goods received, the uniform 
current of authorities is that such alternative agreement consti- 
tutes a sale.”’ 

Some contrariety of opinion is expressed by courts as to 
whether this class of contracts should be regarded as conditional 
sales, by which the property is not to vest in the purchasers until 
they shall pay, or secure the price; or as executory contracts of 
sale, to be completed on the performance of the same condition ; 
as in either case the property is not changed, until payment, the 
question does not seem to be of much practical import. 

All courts of course concur in holding that, in order that the 
title of the conditional vendor may prevail, the transaction must 
be bona fide. As was said by the court in Forbes v. Marsh,’ « If 
the transaction was fraudulent, and not in good faith; if in truth 
and fact it was intended as a sale ; if the transaction was merely col- 
orable, or made to conceal the property from creditors ; or if there 
was a design or intention to make the property appear to belong 
to the vendee, in order that he might obt#n credit upon it ; or if 
the vendor permitted the vendee to hold himself out as owner of 


“1 44 Me, 493. Mass, 200, and Hotchkiss v. Higgins, 
2 See also Hunt v. Wyman, 100 52 Conn. 205. 3 15 Conn, 384. 
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the property ; or himself held the vendee out as such owner; in 
either of these cases, it is liable to attachment.’’ What consti- 
tutes such holding out, and whether such fraud can be inferred 
from the provisions of the contract, without regard to the real 
intent of the parties, are vexed and debatable questions, which 
have received different answers in different jurisdictions. 

Possession, with the jus disponendi added, has been considered 
by many courts as a sufficient reason for declaring a contract 
colorable and void. For a collection of authorities on this point, 
the reader is referred to Bump on Fraudulent Conveyances, 123, 
in addition to the references hereinafter made. 

On the other hand, by the decisions in Connecticut, in a series 
of cases fully examined in an article in the December, 1889, No. 
of this Review, the title of the original vendor is fully protected, 
under agreements conferring a full power of disposition upon the 
vendee ; the cases of Rogers v. Whitehouse,’ Armington v. Hous- 
ton,’ and Burbank v. Crocker,’ being cited by the court in Lewis 
v. McCabe‘ in support of their position. The court indeed 
says, that if the contract must be construed as authorizing the 
vendee to sell the property as his own, they would be constrained 
to hold it so absolutely inconsistent with the retention of title in 
the plaintiff, as to waive, or make void the condition, and then 
add that, in this case, the language is to be construed, not as 
authority to sell as his own (having nothing himself), but as 
authority ‘* simply to transfer the title of the plaintiff in the 
manner authorized.’’ As the manner authorized was to retail, 
without accounting, liquors sold him in bulk; it being ‘* supposed 
by the parties that the merchandise would be used in his busi- 
ness, and in case any of it should have been sold and consumed 
before the conditions of the sale were complied with, the vendors 
could only enforce their condition against such portion as might 
remain,’’ the distinction which the court makes is rather close, and 
it becomes even more so in the subsequent cases in the same State. 

A recent leading case on the subject is that of Winchester 
Wagon Works and Manufacturing Company v. Carman,’ the 


171 Me. 222. 3 7 Gray, 158. 
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head-note to which is as follows: ‘*‘When a manufacturer and 
wholesale vendor of wagons sells upon credit, and delivers them 
to a retail dealer, for the apparent and implied purpose of resale, 
a condition that the title shall remain in the vendor until the pur- 
chase price is paid, is fraudulent and void as against a purchaser 
from the vendor.’’ The cases cited in the opinion in support of 
the conclusion are Devlin v. O’Neill,! Ludden v. Hazen,’ in 
which cases it was held that a sale of goods to be disposed of 
by vendee at retail cannot be conditional ; that the form of such 
transaction should be deemed colorable ; and that the attempt was 
fraudulent and void as against creditors and purchasers. Gris- 
wold v. Sheldon,’ and Benjamin on Sales,‘ are also cited. The 
case is published in 58 Am. Rep. 382, and in a note by the re- 
porter, on page 386, the additional cases of Fitzgerald v. Fuller,® 
and Leigh v. Mobile and Ohio R. R. Co.* are cited in support of 
the doctrine of the principal case. Lewis v. McCabe,’ is solely 
cited as opposed to that doctrine, and reference is also made to 
Rogers v. Whitehouse,* where it was held that title in such a case 
would not pass to the buyer’s assignee in insolvency, but that 
bona fide purchasers at retail would get title; also to same effect, 
Burbank v. Crocker.? To Sargent v. Metcalf where the sale was 
to a retail dealer on condition that he was not to sell until paid, 
and where it was held that apurchaser from him got no title, and 
also to the caseof Armington v. Houston," where a sale of gro- 
ceries for family consumption, to remain the property of the seller 
until paid for, was sustained ; in which the doctrine in Ludden v. 
Hazen was approved, but the cases distinguished on the ground 
of *‘a material distinction between a general and unrestricted 
power to sell and dispose of property, and a limited privilege to 
consume it.’? The case of Sargent v. Metcalf is published in 66 
Am. Dec. 368, and in a very brief note by Mr. Freeman, a few 
additional citations are given. 

It is held that the condition that title shall not pass until pay- 


1 6 Daly, 305. 7 49 Conn, 140. 
2 31 Barb. 650. 8 71 Me. 222. 

3 4N. Y. 581, 591. ° 7 Gray, 158. 
* 3 Am. Ed. sec. 319, note C. 5 Gray, 306. 
* 19 Hun, 180. UU 38 Vt. 448. 
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ment of the purchase price, is not waived by the sellers taking 
the purchasers’ notes, even though negotiable, therefor; the 
presumption being that the notes are taken, not in absolute ~ 
discharge of the price, but as a postponement of payment 
ouly ; and that the right of the vendor to sue for the price of the 
goods revives at maturity, — the negotiable security being only a 
conditional payment, defeasible on its dishonor. If the vendor 
has transferred the notes for value, he cannot recover the goods, 
or the price; but if the notes are in his possession, and can be 
surrendered or cancelled on his recovery of the goods or a 
judgment for their value, he may recover. He is bound before 
he can recover the goods, or the price for which he sold them, 
to account for the notes he may have taken, so as to save the 
vendee harmless.! 

The weight of authority appears to be that, in the absence of 
an express agreement to the contrary, if the vendee, having 
made partial payment, fails to keep his contract, he loses what 
he has paid, though the vendor takes back the goods for breach of 
condition; though there are authorities to the contrary, which 
hold that if the vendor retakes, there is a failure of consideration 
and that the vendee can recover back what he has paid.? In 
Bailey v. Hervey et al.,? it was held that where a conditional 
vendor sued for a defaulted payment, attached by trustee 
process, took possession of the goods conditionally sold, and 
afterwards prosecuted his action to judgment, took out an exe- 
cution, and collected a small sum, he was liable, in an ac- 
tion by the vendee, for conversion of the goods; that by suit 
he had, before reclaiming, elected to treat the transaction as a 
sale; and that the absolute title therefor passed to the vendee. 
The court, Allen, J., say: ‘*‘ The defendants: would have no 
right to exact payment in full of the money, and also to reclaim 
the goods. They could not treat the transaction as a valid claim, 
and an invalid one at the same time. If they reclaimed their 
property, it must be on the ground that they elected to treat the 


1 Heinbockle v. Zugbaun, 5 Mont. 2 See full citations in Bennett's 
344 (51 Am R. 59); Schouler, Pers. note d. to sec. 320,4 Amer. Ed. Ben- 
Prop. 432, 433, and authorities cited; jamin on Sales. 
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transaction as no sale. If they brought an action for the price,. 
they would thereby affirm it as a sale;’’ and the cases of Butler 
v. Hildreth,’ Arnold v. Richmond Iron Works,’ and Heryford 
v. Davis,’ are cited in support of this position. Where a condi- 
tional vendor of chattels, when the period of performance 
arrives, is ready and offers to perform on his part, and the 
purchaser neglects and refuses to perform, for any reason, he 
cannot recover back the partial payment he has made.‘ It 
may be mentioned in passing, that there is also in the 114.N. 
Y., at page 541, another instructive case on the law of condi- 
tional sales, in which it is held among other things, that where 
several distinct chattels are conditionally sold; and the vendor, 
in affirmance of the contract, seizes the chattels, for the avowed 
purpose of selling them, and collecting the amount due, he has 
no right to seize and sell, or retain, more than sufficient to satisfy 
his demand and expenses. Perhaps the most important recent 
application of the law, upon the subject in question, is that es- 
tablished by the decision in Moors v. Kidder.® This was an 
action brought against Kidder, Peabody & Co. and others, to 
recover possession of 95 cases of shellac. These defendants were 
bankers in Boston, and agents of Baring Bros. & Co. As such 
agents, they entered into an agreement with one Swain, in pur- 
suance of which Baring Bros. issued a letter of credit to Ban- 
croft & Co., of Calcutta, authorizing that firm to value on 
Baring Bros. by bills, to the extent, and in the manner specified, 
and agreeing to honor the same, if accompanied by invoice, and 
by bills of lading, for such goods, filled up to their order. It 
was further stipulated by Swain, that sufficient funds should be 
provided to meet the payment at maturity of bills drawn, or 
negotiated by virtue of such credit, and the commission thereon, 
and further, that ‘‘all property which shall be purchased by 
means of the within credit, and the proceeds thereof, and the 
policies of insurance thereon, together with the bills of lading 


1 5 Met. 49. 45, citing Monroe v. Reynolds and 
21 Gray, 434. Upton, 47 Barb. 574; Humaston v. 
8 102 U. S. 235, 246. Cherry, 23 Hun, 141. 
4 Empire State Type Foundry Com- 5 106. N. Y. 32. 
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for the same, as hereby pledged and hypothecated to Baring 
Bros. & Co., are collateral security for the payment as above 
promised; and also of any other sums which may at the time 
being be owing by us to them ; and shall be held subject to their 
order on demand; with authority to take possession and dispose 
of the same at discretion, for their security or re-imbursement.”’ 
Against said order Bancroft & Co., drew for account of Swain, 
for the cost of one hundred cases of shellac, of which the 
property in dispute was a part, and attached it to a bill of lading 
for the shellac, to the order of Baring Bros. & Co., who ac- 
cepted said bill of exchange, and paid it at maturity. The 
shellac having in due course come to the custom-house, on ap- 
plication of Swain to the agents of Baring Bros. & Co., the 
papers were indorsed in blank, and delivered to him by said 
agents, for the sole purpose of enabling him to enter them at 
the custom-house, and warehouse them for account of Baring 
Bros. & Company. Instead of doing this, however, he entered 
the shellac in the name of his broker, obtained a warehouse re- 
ceipt, and then pledged the property to the plaintiff, as security 
for a loan; the latter relying, in good faith, upon the represen- 
tations of Swain,and the receipt. It was held that Baring Bros. & 
Company were owners of the property; that the plaintiff ac- 
quired no title to it; and that an action to recover possession 
could not be maintained. The opinion of the court, delivered 
by Finch, J., begins by saying: ‘‘ The entire argument of the 
appellant turns upon the proposition that Swain was the general 
owner of the shellac, and the Barings merely pledgees. Upon 
that assumption, the argument runs smoothly to its conclusion, 
and encounters no serious obstacle. But the grave trouble is, 
in the assumption itself, and the authorities which clash with it. 
The general subject was very thoroughly discussed in Farmers 
and Mechanics’ National Bank v. Logan,! and whether. the doc- 
trine there declared covers the facts now presented, and whether 
they have, or do not have, vital distinguishing features, are the 
real subjects for our consideration. The case referred to is 
then examinod at much length, and the conclusion reached that 
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the case at bar is controlled by the principle of the former case. 
It should be noted that in the opinion reference is made to the 
claims of the appellant’s counsel, in which attention is called to 
the language of the written agreement, in which it is stated that 
all property purchased is ‘* pledged and hypothecated as col- 
lateral security.’’ But the court say: * It is quite evident that 
from the moment of the shipment, and the delivery of the bill 
of lading, the absolute JUS DISPONENDI was in Kidder, Peabody 
& Company, by the very terms of the agreement.’’ ‘+ The 
meaning assuredly was that the title should pass. Very likely, 
as is suggested for the defendant, the transfer was rather in the 
nature of a mortgage in which the title passes, than in that of a 
pledge, in which the pledgor is general owner.’’ ‘* Swain was 
to have no control until payment of the draft. In such a case, 
he could not be general owner, and an inference to that effect, 
from an inapt expression, cannot be indulged.”’ 

The. doctrine of Farmers and Mechanics’ National Bank v. 
Logan, as stated in Moors v. Kidder, is ‘* that where a com- 
mercial correspondent, however set in motion, by a principal 
. for whom he acts, advances his own money, or credit, for 
the purchase of property, and takes the bill of lading in his own 
name, looking to such property as the reliable and safe means of 
re-imbursement, up to the moment when the original principal 
shall pay the purchase price, he becomes the owner of the prop- 
erty instead of its pledgee ; and his relation to the original mover 
in the transaction is that of an owner, under a contract to sell 
and deliver when the purchase price is paid.’’ Although the 
Logan case is so fully relied on as decisive of the issue in 
Moors v. Kidder, it will be seen, we think, from a careful 
examination, that the latter is in fact an advance from 
the former position, and probably from any previous de- 
cision, either in the Empire State, or any other jurisdic- 
tion. Upon the question of what interest is acquired by a 
banker, who discounts a draft against goods, and receives an in- 
dorsed bill of lading, there is a long line of decisions in New 
York embracing Bank v. Jones,’ Bank v. R. R. Co.,? Bank v. 


497. Y. 136. 


CONDITIONAL SALES. 7 


Bank,’ Bank v. Shaw,’ Bank v. Fiske,’ Bank v. Logan,‘ Bank 
vy. Hazeltine,> Hazard v. Fiske,® Dows v. Kidder.? The cases of 
DeWolf v. Gardner,® Forbes v. R. R. Co.,® Dows v. Bank,” may 
also be noticed. These cases all arose from transactions having 
relation to the shipment of grain from the interior to the Atlantic 
sea-board ; and in these cases it will be found that the main cur- 
rent of authority goes only to the limit of holding that the banker 
acquires a special title as security. This is spoken of with some 
looseness, and apparent contradiction; but the emphatic posi- 
tion in Moors v. Kidder was reached at last, by a divided court, 
only when case after case, involving facts almost identical with 
those previously passed upon, had been taken, by eminent 
counsel, to the court of dernier resort. The case of Moors v. 
Kidder, must, however, certainly be understood as settling the 
law in New York, and has also been quoted and relied on in other 
jurisdictions, as for example, in Massachusetts in Moors v. Wy- 
man,” in Connecticut, in New Haven Wire Co. Cases.” 


Aveustus H. Fenn. 
WINsTED, Conn. 
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THE BUSINESS OF THE FEDERAL COURTS, AND THE 
SALARIES OF THE JUDGES. 


Two things, in connection with our Federal courts, deserve 
the attention of the people of the country, and they should re- 
ceive the prompt attention of Congress. The first, is the great 
accumulation of business before the Supreme Court, and the 
second, is the salaries of all our Federal Judges. Both matters 
have, for some time, been before Congress, but for some inex- 
plicable reason, no final action has, as yet, been taken. 

The number of cases before the Supreme Court has steadily 
increased for a number of years, and to such an extent, that it 
now requires over three years to get a case to a hearing in the 
ordinary course of business. As a consequence many important 
interests suffer. 

This court convened for the first time after the adoption of 
the constitution, in the month of February, 1790. The Judi- 
ciary act of September, 1789, under which the court organized, 
provided for a Chief Justice and five Associate Justices. Feb- 
ruary 24th, 1807, one Associate Justice was added. March 3rd, 
1837, two more were added. March 3rd, 1863, still another was 
added. A little later, a tenth was added. July 23d, 1866, an 
act was passed, providing that no further appointment should be 
made until the associate justices were reduced to six and that 
thereafter, the court should consist of a Chief Justice and six 
Associate Justices. April 10th, 1869, this was repealed and it 
was enacted that the court should consist of a Chief Justice and 
eight Associate Justices. Since then, there has been no change. 

Up to 1802, two terms were held each year, commencing on 
the first Monday in February and August. April 29th, 1802, it 
was enacted that there should be but one term each year and it 
was to commence in February. May 4th, 1826, the time of the 
court’s convening was changed to the second Monday in Janu- 
ary. June 7th, 1844, it was changed to the second Monday in 
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December, and July 23d, 1866, it was again changed to the 
second Monday in October, and since that time it has convened 
in October and adjourned usually sine die, in the month of May 
following. 

For the first ten years of the court’s existence there was not a 
great deal of business before it, less than twenty cases a year 
are reported for this period. At tle February term in 1794, a 
special jury was impaneled by the court and one case, — the 
State of Georgia v. Brailsford et al., — was tried before the court 
with a jury. Up to 1830, the reported cases are less than fifty 
ayear. Between 1830 and 1840, with the exception of two or 
three years, about fifty cases a year are reported. In 1850 there 
were one hundred and fifty, but following to 1870, they aver- 
aged below a hundred a year. In the latter year over a hundred 
were reported. In 1875 about two hundred were reported and 
up to 1880 there was no very marked change. Since then there 
has been a steady increase. 

The following is a detailed summary of the business transacted 
by the court, at the term commencing in October, 1884, and 
closing May 4th, 1885: «* Number of cases on the docket at the 
close of October term, 1883, not disposed of, 845; number of 
cases docketed during the October term, 1884, 470; total, 1,315. 
Number of cases disposed of at that term, 464; number of cases 
remaining undisposed of, 851; total, 1,315. Number of cases con- 
tinued under advisement from October term, 1883, 10; number 
of cases argued orally, 196; number of cases submitted, 119; 
number of cases continued, 16; number of cases passed, 8; total, 
369 ; number of cases affirmed, 199, reversed, 97 ; dismissed, 39; 
docketed and dismissed, 27 ; questions answered, 2; settled and 
dismissed, etc., by the parties, 85; dismissed in vacation [under 
28th rule], 15; total, 464; number of opinions delivered, 272.”’ 

The following is a detailed summary of the business transacted 
at the term commencing in October, 1885, and closing May 
10th, 1886 : — 

‘¢ Number of cases on the docket at the close of October term 
for 1884, not disposed of, 851; docketed during the October 
term, 1885, 489, making a total of 1,340. Number of cases dis- 
posed of at that term, 440; remaining undisposed of, 900; total, 
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1,340. Number of cases continued under advisement from 
October term, 1884, 14; number of cases argued orally, 193; 
submitted, 105; continued, 8; passed, 3; total, 323. Number of 
cases affirmed, 179; reversed, 94; dismissed, 60; docketed and 
dismissed, 11; questions answered, 13; settled and dismissed by 
parties, 93; total, 440; opinions delivered, 261.” 

At the term commencing it October, 1886, and closing in May, 
1887, there were 1,396 cases on the docket; 451 were disposed 
of and 945 went over to the next term. At the term commenc- 
ing in October, 1887, and closing in May, 1888, there were 1,427 
cases on the docket, 414 of which were disposed of and 1,013 
went over to the October term for 1888. 

At the term commencing in October, 1888, and closing on the 
13th day of May last, there were 1,013 cases on the docket at 
the opening of the term, 550 were docketed during the term, 
417 were disposed of in various ways during the term, leaving 
1,146 on the docket, at the close of the term. 

To recapitulate for these last five terms of the court, there 
were left over at the October term, 1884, 851 cases; at the Oc- 
tober term, 1885, 900; at the October term, 1886, 945; at the 
October term, 1887, 1,013; at the October term, 1888, 1,146. 
These figures speak for themselves. 

In an address delivered by Chief Justice Waite a few months 
before he died, speaking upon this subject, he made use of the 
following language : — 

‘¢ The law which fixes at this time the appellate jurisdiction of 
the Supreme Court was enacted substantially in its present form 
at the first session of Congress, nearly one hundred years ago. 
With few exceptions, and these for all practical purposes unim- 
portant to the point I wish to make, the jurisdiction remains to- 
day as it was at first, and consequently with a population in the 
United States approaching sixty millions and a territory embrac- 
ing nearly three million square miles, the Supreme Court has 
appellate jurisdiction in all of the classes of cases it had when 
the population was less than four millions and the territory but 
little more than eight hundred thousand square miles. Under 
such circumstances it is not to be wondered at that the annual 
docket of that court has increased from one hundred cases, or 
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perhaps a little more, half a century ago, to nearly one thousand 
and four hundred, and that its business is now more than three 
years and a half behind, that is to say, the cases entered now, 
when the term of 1887 is about to begin, are not likely to be 
reached in their regular order for hearing until late in the term 
of 1890. In the face of such facts it cannot admit of a doubt 
that something should be done, and that at once, for relief 
against this oppressive wrong. It is not for me to say what this 
relief shall be, neither is this the time to consider it. My pres- 
ent end will be aecomplished if the attention of the public is 
called to the subject, and its importance urged in some appro- 
priate way on Congress.”’ 

What is said in the foregoing extract is true. Originally the 
jurisdiction of the Supreme Court as to amount involved was 
limited only to the sum of $2,000. In February, 1875, it was 
raised to $5,000. 

The provision for the appointment of Circuit Judges, in 1869, 
and their appointment largely relieved the justices of the Supreme 
Court of their duties on the circuit, but not wholly. They still 
do work in their various circuits during their summer vacations. 

An act passed March 3d, 1887, restricts the right of transfer- 
ring cases from the State to the Federal courts quite a little, 
and this will have some effect upon the number of cases before 
the Circuit Courts and the Supreme Court. 

Provision has also recently been made by act of Congress, 
which allows each justice to appoint a clerk to assist him, but 
this, while calculated to relieve somewhat from the work that is 
mainly mechanical, is not sufficient to enable these justices to 
catch up or keep up with the work before the court. 

The question of what relief can be had has been discussed 
and considered nota little. It has been proposed to increase the 
membership of the court. But this would not be wise. The 
court is large enough now for the best work. Increasing the 
membership would facilitate nothing unless the court was broken 
up into divisions. The best work could not then be secured. 
Happily this scheme has not found favor in Congress. Instead 
some appellate court should be established between that court 
and the Circuit Courts to dispose finally of a vast amount of 
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business that now goes to the Supreme Court. At the present 
time criminal cases are taken from the Supreme Courts of the 
territories to the United States Supreme Court. There is no 
reason for this, any more than for allowing the same thing from 
the courts of last resort in the different States. The courts of 
many of the territories are able and all may be, if the right kind 
of men are appointed judges. A large number of patent cases, 
admiralty and others now go before the Supreme Court, which 
might be disposed of before an appellate court. The amount 
to confer jurisdiction on appeal or error should be raised. In 
various ways, such as these, the business should be disposed of 
so as to relieve the Supreme Court of this vast amount of busi- 
ness, under which it is now nearly buried out of sight, and it 
would then be able to do the business that comes before it and 
keep up promptly with it. The business of the court is likely 
to increase rather than diminish for some time to come. The 
South is developing more rapidly than ever before. The volume 
of business done in the country is constantly increasing. New 
matters and subjects of litigation are constantly coming before 
the courts for adjudication and settlement and they are likely 
to continue. 

In the forty-seventh Congress, Senator David Davis, of Illinois, 
formerly one of the Justices of the Supreme Court, introduced a 
bill in the Senate which provided for a Court of Appeals in each 
of the nine circuits and the appointment of two additional Circuit 
Judges in each circuit. The object was to dispose of a consider- 
able amount of the business that now goes to the Supreme Court 
in this new court and thus relieve the Supreme Court. The bill 
passed the Senate, May 12th, 1882, and went to the House, 
where it died a natural death. In the next Congress, Mr. Pay- 
son, of Illinois, introduced substantially the same bill in the House, 
but no action was taken upon it. 

In the last Congress, six bills were introduced, each proposing 
relief to the Supreme Court, two in the Senate and four in the 
House. The most comprehensive, was one introduced in the 
Senate by Senator Gray, of Delaware. It proposed to establish 
at Washington a Court of Appeals of the United States, consist- 
ing of a Chief Justice and six Associate Justices to be appointed 
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by the President, and to give it jurisdiction of all cases now 
arising in the several courts. ‘* Where the sole ground of juris- 
diction of said Circuit Court was that the controversy was one 
between citizens of different States, or between citizens of the 
same State claiming lands under grants of different States, or be- 
tween a citizen or citizens of a State and a corporation organized 
under the laws of the United States, or between citizens of a 
State and foreign States, citizens or subjects.’’ It proposed to 
transfer a considerable portion of the business that now goes to 
the Supreme Court to this new court and some of it that is now 
before the Supreme Court. It proposed a salary of ten thou- 
sand dollars to the Chief Justice, and nine thousand five hundred 
dollars each to the Associate Justices. It also provided for the 
uppointment of an additional Circuit Judge in each circuit and 
for the meeting of the several judges in each circuit in banque 
for the purpose of reviewing certain matters from the Circuit 
and District Judges and certain other matters. 

Another bill introduced in the Senate by Senator Pugh, of 
Alabama, was much like the David Davis bill, except that it pro- 
vided for the appointment of one additional Circuit Judge in 
each circuit instead of two as in the David Davis bill. In the 
House Mr. Springer, of Illinois, introduced a bill which seems to 
bea copy of Senator Pugh’s, and Mr. Wheeler, of Alabama, and 
Mr. Payson, of Illinois, introduced bills which differed somewhat. 
Mr. Payson’s bill was substantially a reproduction of the David 
Davis bill. Mr. Wheeler’s bill was somewhat like it, but his bill 
in addition to appointing two additional Circuit Judges in each 
‘circuit also proposed the appointment of a Chief Justice for the 
Court of Appeals in each circuit. The David Davis bill would 
require the appointment of eighteen additional Circuit Judges. 
Senator Gray’s bill of the seven judges for the Court of Appeals, 
and nine additional Circuit Judges, making a total of sixteen. 
Mr. Wheeler's of nine Chief Justices and eighteen Circuit Judges, 
making a total of twenty-seven, and Senator Pugh’s of nine ad- 
ditional Circuit Judges only. 

One strong feature in the David Davis bill, and in all of these 
bills except Senator Gray’s, is the proposal to establish this Court 
of Appeals in each circuit. This brings the court nearer to liti- 
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gants and avoids the necessity of going to Washington from all 
sections of the country. It is a feature that ought to be adopted, 
whatever bill is finally passed. 

Still another bill was introduced in the House by Mr. Rayner, 
of Maryland, and it provided for a Court of Patent Appeals of the 
United States, to consist of a Chief Justice and two Associate 
Justices, who shall receive a salary of $6,000 each. It provided 
that from and after the passage of the act there shall be no ap- 
peal from the Circuit Courts of the United States in cases touch- 
ing patents, trade-marks, copyrights or labels, to the Supreme 
Court of the United States directly, but that all such cases finally 
appealable to the Supreme Court shall be heard on appeal by the 
Court of Patent Appeals. It also provided that there shall be a 
right of appeal from the Court of Patent Appeals to the Supreme 
Court of the United States in all cases which individually involve 
one hundred thousand dollars or more, exclusive of costs, or in 
which the Court of Patent Appeals shall deem the questions in- 
volved to be sufficiently important and sufficiently doubtful to 
justify such an appeal, and consents that it may be taken. 

Ths object of this bill is to relieve the Supreme Court from 
hearing so many patent cases. That, it might accomplish, but 
it is questionable whether it would be wise to establish a court 
for a particular subject. 

None of these bills passed in the last Congress, and the ques- 
tion of relief to the Supreme Court is more pressing than ever. 

Salaries — Justices of the Supreme Court. —The salaries of 
the Justices of the Supreme Court were first fixed by act of Sep- 
tember 23, 1789, at the sum of $4,000 for the Chief Justice and, 
$3,500 for the Associate Justices. February 20,1819, they were 
changed to the sum of $5,000 for the Chief Justice and $4,000 
for the Associate Justices. March 3, 1855, they were again 
raised to $6,500 and $6,000. March 3, 1871, to $8,500 and 
$8,000, and March 3, 1873, to $10,500 and $10,000, at which 
amounts they have ever since remained. 

These Justices stay in Washington continuously from October 
to May each year, and not a little is expected of them socially. 
The expenses of living in Washington have steadily increased 
for some time. Rents, real estate and living expenses generally 
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are high there. Besides, as before stated, the Justices of the 
Supreme Court do more or less circuit work in their respect- 
ive circuits each summer and have traveling expenses then to 
meet. 

On September Ist, 1857, Associate Justice Benjamin Robbins 
Curtis, of Boston, tendered his resignation as such Justice to the 
President, and it was accepted. In letters to his friends he 
stated that his main reason for doing so, was that the salary was so 
small, — it was then $6,000, — he could not support his family 
in Washington, without expending, in addition to his salary, his 
entire private income, and that he did not deem it his duty to do 
so. After his resignation he entered at once upon the practice 
of his profession and was so engaged until his death. His 
brother, Mr. George Tickner Curtis, of New York, in his biog- 
raphy of the ex-Justice, says that his aggregate professional re- 
ceipts, from the time of his resignation until his death, a period 
of nearly seventeen years, were about $650,000. This would 
make an average annual income of a little over $38,000. But 
even that is not so large an income as many lawyers of the coun- 
try have received during the time that has elapsed since Justice 
Curtis’ death, and are now receiving. 

Circuit JupGEes. — The act providing for the appointment of 
Circuit Judges fixed their salary at the sum of $6,000, and it has 
not been changed. These judges have laborious duties to per- 
form, and matters of great importance and magnitude submitted 
to them for adjudication. They have to hold court in the vari- 
ous districts in their respective circuits. The first circuit em- 
braces four States, the second three, the third three, the fourth 
five, the fifth six, the sixth four, the seventh three, the eighth 
seven and the ninth three. In several of the States there are 
two districts and in some three. Most of these judges, there- 
fore, have to travel a good deal and to be away from home the 
larger part of the time, on expense. 

Since provision was made for their appointment, two at least, 
Judges Dillon and McCrary, of the Eighth Circuit, have resigned 
on account of the salary being so small. Both were men of the 
highest standing and ability, and able judges. The former is in 
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New York and the latter in Kansas City. Both are engaged in. 
practice and undoubtedly have an income much larger than the 
salary of a Circuit Judge. Judge Lowell, of the First Circuit, 
has also resigned and resumed practice in Boston. He was also 
an able judge. He did not resign, perhaps, on account of the 
small salary, as at the time of his resignation he is understood to 
have been in independent circumstances, but he undoubtedly felt 
that he was entitled to a respite from heavy work. 

By act of Congress, passed March 3d, 1887, provision was 
made for the appointment of a second Circuit Judge in the Sec- 
ond Circuit, composed of the States of Vermont, New York and 
Connecticut, and soon thereafter the Hon. E. Henry Lacombe 
was appointed to the place. He qualified and entered upon the 
duties of his office in June of that year, so that now there isa 
Senior and a Junior Circuit Judge in that circuit. 

District Judges. — The judiciary act of September, 1789, 
provided for thirteen districts courts, with a judge in each dis- 
trict, and fixed the salaries of the judges at from $800 to $1,800. 
These districts have been increased in number so that now there 
are fifty-eight. The salaries of these judges have also been in- 
creased. At the present time, one of these judges receives 
$5,000, one $4,500, eleven $4,000 each, and the remaining forty- 
five $3,500 each. The one receiving $5,000 is Judge Hoffman 
of San Francisco. The one receiving $4,500 is Judge Billings 
of New Orleans. The eleven receiving $4,000 are Judges 
Blodgett of Chicago, Norris of Baltimore, Nelson of Boston, 
Nixon of Trenton, Brown of New York, Benedict of Brooklyn, 
Coxe of Utica, Sage of Cincinnati, Butler of Philadelphia, 
Acheson of Pittsburgh, and Ross of Los Angeles. These judges 
usually work only in their respective districts, but in many of 
these districts, court is now held in two different places, and in 
some of them in three, so that these judges also are obliged to 
be away from home considerably on expense. These judges, 
besides holding district court also hold circuit court in the 
absence of the circuit judge, and in some of the circuits do per- 
haps as much as or more of the circuit work than the circuit 
judge does, as in some of the circuits it is not possible for the 
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circuit judge to get into each district more than twice a year 
and then not for a long time. 

In addition to the foregoing salaries, all of these judges are 
now allowed to retire after ten years of service, and after reach- 
ing the age of seventy years upon the salary they have been re- 
ceiving, and to draw it as long as they live. 

There are now nine Federal judges living, who have retired 
and are receiving their salary. Justice Strong of the Supreme 
Court, Circuit Judge Drummond, District Judges Erskine, Bryan 
and Treat, Judges Loring and Drake of the Court of Claims, and 
Judges Wylie and McArthur of the Supreme Court of the Dis- 
trict of Columbia. 

It should be said also that all these appointments are for life 
or during good behavior, and that in that respect the terms of 
the Federal judges differ from most and perhaps all of those of 
the judges of our State courts. 

For purposes of comparison and at some trouble, I have as- 
certained the amount of salaries paid to the judges of the courts 
of England and some of her colonies, and to the judges of the 
courts in the States of this country, where the salary equals or 
exceeds the lowest amount paid to our Federal district judges 
which I give below. 

In England the Lord Chancellor receives a salary of ten thou- 
sand pounds. The Lords of Appeal in ordinary six thousand 
pounds each. In the Supreme Court of Judicature, the Master 
of the Rolls receives six thousand pounds and the Lords Jus- 
tices five thousand pounds each. In the High Court of Justice, 
the justices receive five thousand pounds each. In the Queen’s 
Bench, the Lord Chief Justice of England receives eight thou- 
sand pounds and the justices, fourteen in number, five thousand 
pounds each. In the Probate and Admiralty Courts and the 
Court of Arches, the judges receive five thousand pounds each. 
In the City Courts of London, in the Lord Mayor’s Court, the 
judges receive three thousand five hundred pounds each. In the 
City of London Court, two thousand four hundred pounds each, 


and in the county courts in the neighborhood of the metropolis, 
fifteen hundred pounds each. 
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These various amounts, reduced to our currency, calling the 
English pound $4.84, would make these salaries as follows: — 


Lords of Appeal and Master of the Rolls, each 


In City Of London es 


The salaries paid to the judges of the Canadian Courts are not 


so large as those paid in some of the other colonies. They are 
as follows: — 


Supreme Court or CanabA. 


5 Judges, each.......... 7,000 


ExcHeqver Court or CanaDa. 


Provinciat Courts. 
Ontario: — 
4 Chief Justices, each.... .. $6, 
9 Puisne Judges, each ...... 5,000 


Quebec : — 
2 Chief Justices, 6,000 


15 Judges, each 

13 Judges, each 

2 Judges, 


Nova Scotia: — 
1 Chief Justice ...... ..... 
6 Judges, each 


New Brunswick : — 
1 Chief Justice.......... 5,000 


7,260 
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Manitoba: — 


British Columbia : — 


4,000 


Prince Edward Island : — 
4,000 


Northwest Territories : — 


County Courts exist in Ontario, Nova Scotia, New Brunswick, 
Prince Edward Island and Manitoba. The judges receive salaries 
averaging about $2,500. 

The following I take from the May-June number of the 
American Law Review for 1889, which was taken from a Toronto 
paper, as to the salaries paid in other colonies of England. 


Pop. Chief Justice. Puisne Justice. 


840,614 13,000 10,000 
248,255 12,500 10,000 
Tasmania........ 122,479 7,500 6,000 
580,840 12,500 not given 
British Guiana ............. 0.0.0.6. 257,473 12,500 $7,500 
1,094,804 12,500 8,500 
Strait Settlements ......... 350,000 12,000 8,400 
2,758,929 11,250 9,000 
Windward Islands...............00 285,000 10,000 not given 
153,128 9,000 $6,000 


7,500 


Leeward Islands 6,000 
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In this country, in Alabama, the three judges of the Supreme 
Court receive $3,600 each. In California seven Judges of the 
Supreme Court receive $6,000 each, and twelve Judges of the 
Superior Court of the city and county of San Francisco receive 
$4,000 each. In Colorado, three Judges of the Supreme Court 
and three Commissioners receive $5,000 each, and ten District 
and three Criminal Judges receive $4,000 each. In Connecticut, 
the Chief Justice of the Supreme Court receives $4,500 and four 
Associates $4,000 each, and necessary expenses while engaged in 
official duty not exceeding $500. The Judges of the Superior 
Court of the State receive $4,000 each and necessary traveling 
expenses not exceeding five hundred dollars. In Illinois, seven 
Judges of the Supreme Court receive $5,000 each. In Chicago, 
eleven Judges of the Circuit Court, seven Judges of the Superior 
Court, one Judge of the County Court and one Judge of the 
Probate Court, receive $7,000 each. The Judges of the Circuit 
and Appellate Courts outside of Chicago receive $3,500 each. 
In Indiana, five Judges of the Supreme Court receive $4,000 
each. In Iowa, five Judges of the Supreme Court receive $4,000 
each. In Kentucky, four Judges of the Court of Appeals re- 
ceive $4,000 each, and three Judges of the Superior Court $3,600 
each, but four Judges in the City of Louisville receive $4,400, 
and one County Judge $3,500. In Louisiana, five Judges of the 
Supreme Court receive $5,000 each. Circuit Judges and District 
Judges in New Orleans receive $4,000 each. In Maine, eight 
Judges of the Supreme Court receive $3,500 each. In Maryland, | 
eight Judges of the Court of Appeals receive $3,500 each, but ~ 
in the City of Baltimore six Judges receive $4,000 each. In - 
Massachusetts the Chief Justice of the Supreme Judicial Court 
receives $6,000 and six associates receive $5,000 each, and each ” 
is allowed $500 for traveling expenses. In the same State, the , 
Chief Justice of the Superior Court receives $5,300 and thirteen ‘ 
associates $5,000 each, and each of them $500 for traveling ex- 
penses. In Boston the Chief Justice of the Municipal Court re- 
ceives $4,300 and the four Justices $4,000 each, and the Judge 
of the Probate and Insolvency Court receives $5,000. The 
salaries of the other fourteen Probate and Insolvency Judges in 
the State range from $1,000 to $4,000 each. 
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In Michigan, five Judges of the Supreme Court receive $5,000 
each. One Circuit Judge in the Upper Peninsula and four 
in Detroit receive $6,000, each, and one Probate Judge $3,500. 
In Minnesota, the Chief Justice of the Supreme Court re- 
ceives $4,000, and four associates $3,500 each, but in St. Paul 
six Judges of the District Court receive $5,000 each, one Pro- 
bate Judge $4,000, and two Judges of the Municipal Court 
$4,000 each, and in Minneapolis six Judges of the District 
Court receive $4,500 each, and two Judges of the Municipal 
Court $3,000 each. The District Judges [so called] in the State 
generally receive $3,500 each. In Mississippi three Judges of the 
Supreme Court receive $3,500 each. In Missouri, five judges of 
the Supreme Court receive $4,500 each, but in the City of St. 
Louis, the Judges receive $5,500, and in Kansas City, $3,500. 
In Nevada, the Chief Justice of the Supreme Court receives. 
$7,000, andtwo Associate Judges $6,000 each. They have only 
three District Judges, but they are paid $6,000 each and $450 
for traveling expenses. In New Hampshire the Chief Justice of 
the Supreme Court receives $3,500 and six associates $3,300 each. 
In New Jersey the Chancellor and Chief Justice of the Su- 
preme Court receive $10,000 each and eight Associate Justices 
of the Supreme Court receive $9,000 each. Two Vice-Chancel- 
lors receive $5,000 each and an extra allowance of ten dollars per 
day. Other judges in some of the different counties of the State 
receive salaries varying from $1,800 to $7,000, according to the 
business done. 
Y In New York, the Chief Justice of the Court of Appeals re- 
\ ccives $12,500 and six Associate Justices $12,000 each. The 
Judges of the Supreme Court outside of New York City and 
Brooklyn receive $6,000 and $5 a day for traveling expenses, 
when away from home. This seems to vary from $1,200 to 
$1,500 in the different circuits. Outside of New York and 
Brooklyn, the Judges of the Surrogate and County Courts in 
several of the counties receive $4,000 and in Erie county the 
County Judge receives $5,000. 
In the City of New York eleven Judges of District Courts 
receive $6,000 each; fifteen Police Justices $8,000 each; six 
Judges of the City of New York $10,000 each; four Judges of 
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the Court of General Sessions and Court of Oyer and Terminer 
and one Surrogate $12,000 each; six Judges of the Superior 
Court and six Judges of the Court of Common Pleas $15,000 each 
and seven Judges of the Supreme Court $11,500 each from the 
City and $6,000 each from the State, making a total of $17,500 
each, which is the largest judicial salary received in this country. 

In addition to the foregoing, Judges of the Supreme Court 
who are designated by the Governor to constitute the second 
division of the Court of Appeals, receive while so acting the 
same salary as do the regular judges of that Court and Judges of 
the Supreme Court outside of New York City when assigned to 
assist in holding General Term in that city, receive from the 
city $10 per day in addition to what they receive from the State. 

In the City of Brooklyn, six Judges of the Supreme Court re- 
ceive $11,500 each. Three Judges of the City Court of Brook- 
lyn $10,000 each, one County Judge $10,000 and one Surrogate 
$10,000. In Ohio five Judges of the Supreme Court receive 
$4,000 each. The Circuit Judges of the State generally receive 
$4,000. In Cincinnati seven Common Pleas Judges and three 
Superior Court Judges receive $6,000 each. One Probate Judge 
receives $5,000 and three Circuit Court Judges receive $3,500 
each. In Pennsylvania the Chief Justice of the Supreme Court 
receives $8,500 and six Associate Judges $8,000 each. In Phil- 
adelphia twelve Common Pleas Judges and four Orphans’ Court 
Judges receive $7,000 each. In Pittsburgh, six Common Pleas 
Judges and two Orphans’ Court Judges receive $6,000 each. In 
the twelfth district the Common Pleas Judges receive $5,000 
each, and in the other districts $4,000 each. The Orphans’ Court 
Judges in Luzerne and Berks counties receive $4,000 each. In 
Rhode Island the Chief Justice of the Supreme Court receives 
$4,500 and four associates $4,000 each. 

In South Carolina the Chief Justice of the Supreme Court re- 
ceives $4,000 and two associates $3,500 each, and eight Circuit 
Judges in the State receive $3,500 each. In Tennessee, five 
Judges of the Supreme Court receive $3,500 each. In Texas 
three Judges of the Supreme Court and three of the Court of Ap- 
peals receive $3,550 each. In Virginia, the President of the 
Court of Appeals receives $3,200. The judge who is required 
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to reside in Richmond receives $4,000 and the other three judges 
receive $3,000 each. All of them receive mileage at the rate of 
ten cents a mile in going to and returning from the sessions of 
the court. In Wisconsin five judges of the Supreme Court re- 
ceive $5,000 each. The Circuit Court judges in the State gener- 
ally receive $3,600, and in the City of Milwaukee three judges 
receive $5,000 each. In the other States the salaries of the 
judges of all the courts are less than $3,500. 

The salaries paid judges generally in the Southern States are 
surprisingly low. But as the people of these States get over the 
effects of the war and as their resources become more and more 
developed, these salaries will be increased. The judges in those 
States are deserving of great commendation for the fidelity with 
which they have performed their labors, on such small compen- 
sation. Many of themare men of marked ability, and too much 
cannot be said in their praise. 

From the foregoing it will be seen that in England the judges 
of the highest courts receive fully three times as much as our 
Federal Judges do. That in the State of New York, the seven 
Judges of the Court of Appeals, seven Judges of the Supreme 
Court, when sitting as the second division of the Court of Ap- 
peals, twenty-four Judges in New York City, and six in the City 
of Brooklyn receive larger salaries than do the Justices of the 
Federal Supreme Court. That in the City of New York seven 
judges receive nearly three times as much salary as the Federal 
Circuit Judges and more than four times as much as the Federal 
District Judge who sits in that city. That in the same city 
twelve judges receive two and one-half times as much salary 
as do the Federal Circuit Judges, and three and three-fourths 
times as much as the Federal District Judge who sits in that 
city. That in the same city five other judges receive twice as 
much as do the Federal Circuit Judges, and three times as much 
as the Federal District Judge who sits in that city. That in the 
same city fifteen police justices receive one and one-third times 
as much as do the Federal Circuit Judges and twice as much as 
does the Federal District Judge who sits in that city. That in 
the City of Chicago all the State judges receive one and one- 
sixth times as much as the Federal Circuit Judge who sits in that 
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city, and one and three-fourths times as much as the Federal 
District Judge who sits in that city, and this comparison might 
be considerably extended with similar results. The amount 
paid to the fifty-six judges in the city and county of New York 
is considerably more than that paid to all the Federal Judges, 
including the Judges of all the territories, the Judges of the 
Supreme Court of the District of Columbia and the Court of 
Claims, with all the retired list from any and all of these courts, 
though one hundred and thirty-one in number, as will appear 
from the following tigures :— 


Savaries 1x New York Ciry. 


Supreme Court Judges . @ $17,500 $122,500 
Superior Court 15,000 90,000 
‘Common Pleas s 90,000 
General Sessions and Oyer & Terminer 12,000 48,000 
Surrogate 12,000 12,000 
City Court 10,000 60,000 
Police Justices 8,0C0 120,000 
District Court 6,000 66,000 


56 $608,500 
SALARIEs TO FEDERAL JUDGES. 
1 Chief Justice, Supreme Court.............@ $10,500 $ 10,500 
8 Associate Justices ‘ ** 10,000 80,000 
1 Associate Justice ‘ SF 10,000 10,000 
1 retired 6,000 6,000 
1 District Judge 5,000 5,000 
11 District Judges 4,000 44,000 
45 3,500 157,500 
3 3,500 10,500 
34 Territorial Judges....... 3,000 102,000 
5 Judges Court of 4,500 22,500 
2 ig 4,500 9,000 
1 Chief Justice, Supreme Court District of 
Columbia 4,500 4,500 
5 Justices Supreme Court........... ‘4,000 20,000 
2 Justices $6 $,000 8,000 


131 $554,000 
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The admission of Washington, Montana and Dakota territories 
will reduce the number of territorial judges from thirty-four to 
eighteen and the amount paid them from $102,000 to $54,000, 
and the total number of judges paid by the general government 
from 131 to 115. The comparison then between the amount 
paid to the judges in the city and county of New York and that 
by the general government will be as follows : — 


Amount paid 56 Judges in the city and county of New York...$608,500 
Amount paid 115 Judges by the General Government............ 


It will also be seen that the judges of nearly all our State 
courts who sit in the larger cities of the country receive a larger 
salary than do the Federal District Judges who sit in the same 
cities and many of them more than the Federal Circuit Judges 
do. Also that in several of the States, the judges of the inferior 
courts in the large cities receive a larger salary than do the 
judges of the highest court in the same State. This is so in the 
States of New York, Ohio, Illinois, Missouri, Kentucky, Mary- 
land, Minnesota and in Michigan as to five Circuit Judges. This 
is because it costs more to live in these large cities than it does 
generally in the State and because the income of lawyers in these 
larger cities is above the average in the State, and in no other 
way can lawyers of ability be prevailed upon to occupy judicial 
positions in such places. 

Within a few years, one Judge of the Supreme Court of the 
State of Illinois has resigned and accepted the position of Circuit 
Judge in Chicago, because he could be at home and avoid travel- 
ing expenses and also because he would receive $2,000 more 
salary; and within the last two years the Judges of the Supreme 
Court of that State assigned the Chief Justice of the Circuit 
Court in Chicago to duty in the Appellate Court of that State 
and to a district outside of Cook county. His friends prevailed 
upon the Judges of the Supreme Court to change the assignment 
because it would change his salary from $7,000 to $3,500 and 
take him away from home on expense. 

I do not think that any one would ever favor paying in this 
country any such salaries as are paid to English Judges nor pay- 
ing to our Federal Judges, at present, as high salaries as are paid 
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to Judges in the city of New York, but I believe that every one 
who will look the foregoing figures over a little. will conclude 
that the salaries paid to all our Federal Judges are too low. 

Several bills were introduced in the last Congress, proposing 
to change the salaries of these Judges. One bill in the House 
proposed to give Judge Brown of New York $5,500, Judges 
Blodgett of Chicago and Hoffman of San Francisco $5,000 each, 
Judges Billings of New Orleans, Benedict of Brooklyn, Coxe of 
Utica, Butler of Philadelphia, Acheson of Pittsburgh, Sage of 
Ohio, Thayer of St. Louis and Nelson of Boston $4,500 each, 
and the rest $4,000 each. One bill in the Senate proposed to 
make the salary of all the District Judges uniform at $5,000. 
Another bill in the Senate affected the three District Judges of 
New York only and proposed to make Judge Brown’s salary 
$7,000 and Judges Coxe and Benedict $6,000 each. Still an- 
other bill in the Senate proposed to make the salaries of the two 
Circuit Judges of the Second Circuit $9,000 each. At the last 
session a bill was introduced by Senator Farwell of Illinois, pro- 
posing to make the salary of the Chief Justice of the Supreme 
Court $20,500 and of the Associate Justices $20,000 and their 
retiring pensions the same as now provided by law. 

The bill of Senator Gray, alluded to in the first part of this 
article, proposes to make the salaries of all the Circuit and Dis- 
trict Court Judges $2,000 more than it is now. 

The salaries of all these judges should be increased, and the 
action should be general and harmonious. To make the salaries 
of the Chief Justice of the Supreme Court $20,500 and that of 
the Associate Justices $20,000 would not be large, nor too large 
considered only with reference to the income of men who are 
qualified for those places, but it would be out of all proportion 
to the salaries paid to the other Federal Judges now and to the 
salaries likely to be paid to them. 

Persons will naturally differ as to the schedule of salaries that 
should be adopted, but I submit the following as a reasonable 
one: To the Chief Justice of the Supreme Court $12,500; to 
the Associate Justices $12,000 each. Ifa Court of Appeals is 
established at Washington, to the Chief Justice $10,500 and to 
the Associate Justices $10,000 each. To the Circuit Judges 
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$10,000 each. As to the District Judges: to Judges Brown of 
New York and Blodgett of Chicago $8,000 each. To about six 
or eight more $7,000 each; to about the same number $6,000 
each and to the balance $5,000 each. 

I do not believe that the foregoing schedule can be very much 
improved, but in any event something should be done and that 
speedily. 

With the hope that these two matters may receive the atten- 
tion which they deserve, this article has been prepared. 


ALBERT DICKERMAN. 
MUSKEGON, MIcH. 
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THE MICHIGAN CENTRAL RAILROAD CONSPIRACY 
TRIAL OF 1851. 


Noteworthy, and probably chief, among criminal trials for 
committing depredations upon the property of railroad corpora- 
tions, stands what is still remembered in Michigan as ‘‘the great 
railroad conspiracy case.”’ 

The ** conspirators ’’ indicted numbered fifty, of whom thirty- 
seven were tried, while the others either escaped arrest, or were 
discharged after arrest, or died before the end of the trial. In 
their ranks was found nearly every leading citizen of Leoni, a 
rural township seventy miles west from Detroit upon the line of 
the Michigan Central Railroad Company. 

The ‘* conspiracy ’’ was aimed against this corporation, and 


sought by destroying its property and by frightening and driv- 


ing away its passenger and other business to compel payment of 
full price for cattle killed by trains passing through Leoni instead 
of half price, which had been offered by the company in com- 
promise. 

Indeed, so vigorously was this work of destruction carried on 
that some of the conspirators were in the habit of boastfully 
charging off their own losses as paid by this retaliatory damage 
done to the railroad company, and it was in evidence that Fitch 
(the ringleader) once ‘* made an estimate of the cattle killed by 
the road near Leoni, and said their loss had been forty head 
killed and that they had already cost the company $400 apiece.” 

The trial took place at Detroit before Judge Warner Wing, of — 
the Supreme Court of Michigan, who has been commended as 
presiding ‘* with great patience, impartiality and fairness.”’ 
The jury was impaneled on the 29th of May, 1851, and rendered 
a verdict (after an absence from the court room of nearly ten 
hours) on the 25th day of the following September. 

In announcing the verdict, the Boston Daily Advertiser re- 
marked that this trial had ended ‘as the cause of justice de- 
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manded it should end, in the conviction of men guilty of atrocious 
crimes,’’ and that ‘* while such a gang were allowed to carry on 
their depredations along the line of a great public thoroughfare, 
there was no safety to the limbs or lives of people passing through 
the State of Michigan.” 

Sixty-seven days were employed in the examination of wit- 
nesses, numbering in all four hundred and ninety-five ; of whom 
two hundred and forty-six were for the government, and two 
hundred and forty-nine for the defense. The arguments to the 
jury consumed seventeen days. Ten lawyers took part in the 
prosecution, while nearly as many were engaged in the defense. 
Chief among the latter, and, indeed, the only lawyer of national 
reputation upon either side, was Wm. H. Seward, thena member 
of the United States Senate, and famous in the annals of crim- 
inal trials for defending the murderers Wyatt and Freeman. 
The prisoners telegraphed to Mr. Seward at his home at Auburn 
after the trial had begun, stating that, in consequence of the 
wealth and influence arrayed against them, they were unable to 
procure proper counsel at home, because, with one exception, 
every counselor in the city and State qualified to defend them 
either had been retained for the prosecution or had been induced 
to decline to appear for the defense. 

With characteristic promptness and courage Mr. Seward re- 
sponded to this call of duty. ‘* Forty and more citizens of this 
State,’’ said he to the jury, ‘* were accused of a felony, and de- 
manded what its constitution assured them, a trial by jury. An 
advocate was indispensable in such atrial. They required me 
to assume that office on the ground of necessity. I was an ad- 
vocate by profession. For me the law had postponed the ques- 
tion of their guilt or innocence. Can any one furnish me with 
what would have been a sufficient excuse for refusing their de- 
mand? ”’ 

That the result of this trial was unsatisfactory to some of Mr. 
Seward’s admirers is indicated by a slurring comment upon this 
very case inserted in a notice upon Mr. Seward’s death in the 
Chicago Legal News. ‘* With manly courage,” this writer 
says, ‘* he fought through, amid obstacles unexampled, the Mich- 
igan Railroad Conspiracy case, as itself a conspiracy of corrupt 
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perjury against the accused (and time has vindicated his correct- 
ness).’’ But assuming, as may fairly be done, that the verdict, 
which seems never to have been disturbed, settled the question 
of the guilt of such of the defendants as were convicted, what 
was the ‘* conspiracy ’’ upon which this verdict was found? 

The defendants were tried for hiring and aiding one Gay to 
burn the freight depot of the Michigan Central Railroad Com- 
pany at Detroit on the night of the 18th of November, 1850. 

This building was one of the finest and largest of its kind in 
the country. The total loss from damage to the depot and its 
contents was estimated at nearly one hundred and fifty thousand 
dollars. Gay was indicted as the principal in committing this 
arson, and the other defendants as accessories before the fact. 

Gay was arrested and arraigned. He pleaded to the indict- 
ment, but died before the trial begar, thus leaving his co-defend- 
ants to be tried for instigating the crime that he had committed. 

To establish this charge, the government was allowed to put 
in testimony tending to show that a general combination existed 
among the defendants, which had in view the ultimate, though 
contingent, burning of the depot at Detroit, and that the de- 
fendants were still working out their original plan, and had not 
abandoned it, when the depot was burned, thus showing that 
their scheme was then in full force. Moreover, in sustaining 
this position regarding the existence of a general combination of 
conspiracy, evidence was admitted of ‘* various acts of aggression 
against the property of the railroad company, said to have been 
committed by the defendants, or some one or more of them, as 
well before the commission of the crime alleged in the indict- 
ment as afterwards.’’ 

This ruling of the court let in proof of many outrages and 
depredations committed by residents of Leoni, whose conduct 
was graphically set forth by Mr. Seward in his argument, when he 
said: ** There has been a wild and fearful conflict. On one side, 
unbridled, licentious speech, retaliation of private wrongs upon 
the body politic by reprisals, reckless of condition, sex, or age, 
and of distinction between the offending and the guiltless.’’ This 
much condemning and yet excusing his clients, but criticising 
the methods of the prosecution he added: ‘‘ On the other, a 
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corporate force of mercenary spies, haunting and pursuing the 
steps of all who were exposed to their suspicion or their malice. 
Secret accusations were carefully compiled by scribes, and veri- 
fied by oaths before magistrates, with the carefully studied and 
profoundly concealed purpose of obtaining, in some way, evi- 
dence enough to sustain an accusation against the citizens of 
Leoni of some crime or crimes for which they could be tried 
away from Jackson County’’ (in which Leoni was situated, 
Detroit being in another county). 

The defense was that the burning of the depot was accidental ; 
that the fire caught from the machinery, or from a careless use 
of candles in the building; that the depredations and outrages in 
evidence were single, unconnected acts, perpetrated, so far as 
concerned any of the defendants, without concert or in pursu- 
ance of any scheme of conspiracy; and that the pretended com- 
plicity of the defendants, or any of them, with Gay (indicted as 
principal ), in burning the depot, was the result of a conspiracy 
entered into by detectives employed by the railroad company ; 
and that Henry Phelps, one of these detectives, had contrived 
this latter conspiracy partly for the purpose of gratifying his 
vindictive hatred of Abel F. Fitch (chief among the railroad 
conspirators ), but in greater part for the purpose of obtaining a 
reward ($500), offered by the company for the detection and con- 
viction of any of the authors of these acts of aggression upon its 
property. 

The defense did not deny that for some two years before the 
burning of the Detroit depot, numerous outrages and depreda- 
tions had been committed upon the railroad company’s property 
in Leoni; that cars had been stoned night after night; that guns 
and pistols had been fired at passing trains; that rails, old 
timber, pieces of flat or ‘‘strap’’ rail, and other obstructions 
had been frequently placed on the track, thus making travel slow 
and dangerous; that culverts and piles of lumber belonging to 
the company had been burned ; and that some of the members of 
this ‘* Leoni band,”’ as they sometimes humorously called them- 
selves, were in the habit of equipping the track with what they 
grimly termed ‘* Leoni switches,”’ ** patent switches,’’ or *¢ bull 
switches,’’ ‘* by breaking rail-chairs and turning the tracks.”’ 
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want nothing better,’’ one of the band ”’ is reported to 
have said, ‘‘ than an axe and a crowbar to shoot a coon with.’’ 
The ‘‘ coon’’ on this occasion was the Gazelle, an engine with 
a passenger train, which had been thrown from the track by a 
** Leoni switch.’” The damage to the company from this par- 
ticular assault seems not to have been perfectly satisfactory to 
the ‘* band,’’ whose comment, voiced by this same conspirator, 
was that **‘ they caught a big coon the other night, but had lost 
its tail.”’ 

These and many other acts of like nature endangering the 
lives of passsengers and trainmen, and making travel through 
Leoni by night so perilous that the company stopped running 
night trains, were admitted to have been done. 

Said Mr. Seward: ‘*I condemn these outrages as atrocious, 
cruel andinhuman. Their only alleviation is that they proceeded 
from passion.”” But he argued that, so far as the defendants, 
or one or more of them, were identified with the perpetration of 
these crimes, they were single offenses, unconnected with any 
general scheme of conspiracy, and consequently failing to prove 
its existence. 

The case for the prosecution rested mainly upon the testimony 
of three detectives, Phelps, Lake and Wescott. These had been 
employed by the railroad company. Phelps and Lake had each 
served a term in prison, the former for horse-stealing and the 
latter for aiding a prisoner to escape. Wescott had been in- 
dicted for forgery, but had been discharged without trial. 
Phelps had been pardoned and after coming out of prison had 
been employed as a detective by the United States district 
attorney at Detroit. Shortly after the burning of the Detroit 
depot, and while ferreting out some ‘* bogus money operations,” 
he accidentally discovered that Gay had been hired by Fitch to 
set this fire; which discovery led to his being employed by the 
railroad company to unearth thisarson. He immediately sought 
out Fitch, with whom he had been well acquainted before going 
to prison. Fitch, assuming that Phelps was ruined in reputation 
and ripe for crime, proposed that he should set fire to one of the 
company’s depots, for which he would be paid $200. Phelps 
assented, talked the matter over from time to time with Fitch 
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and his associates, and finally undertook to set fire to the depot 
at Niles, at the western end of the company’s line. To commit 
this crime the conspirators provided Phelps with an ingeniously 
constructed ‘* match ’’ or infernal machine, similar to the one 
used by Gay at Detroit. 

To help in this work, ostensibly for crime but really for its 
detection, Phelps called in Lake, whose acquaintance he had 
made while in prison. The early winter months of 1851 were 
consumed by the agents of the railroad company and by these 
two detectives in collecting evidence against Fitch and the 
others, who were finally arrested on the 19th of April, 1851. 

The testimony of Wescott, the third detective, related to the 
outrages and depredations committed before the burning of the 
depot at Detroit. While he was working upon the case the con- 
spirators discovered that he was a ‘‘ spy.’’ He found that they 
were plotting to assassinate him and prudently withdrew. 

A most determined effort was made by the defense to break 
down the evidence of the ** corps of spies’’ employed by the rail- 
road company ‘* to watch and circumvent suspected citizens.”’ 

‘* How large that corps was,’’ said Mr. Seward, ‘‘ is unknown. 
But it numbered one hundred at one time, and no less than fif- 
teen of its members have appeared here as witnesses to sustain 
the prosecution. Here they are: Phelps and Lake, recently 
discharged from the State prison; Van Arman, a lawyer from 
Marshall; Clark, a member of the legislature from the same 
place; Cochran and Shannon, laborers; Dixon, a sheriff from 
Nashville, acting in the character of a wheat buyer; Holden and 
Gillespie, gentlemen; Woliver, Wells and Caswell, accomplices 
in the crimes they denounced; Wescott, a discharged bar- 
keeper ; and Faulkner, a carman.”’ 

In contrast with ‘‘ this legion of spies,’’ he referred to the de- 
fendants as the ‘* pioneers of the State, its farmers, mechanics 
and citizens,’’ oppressed by the acts, ‘‘ not of the citizens of De- 
troit, for they are a humane people,’’ nor of Michigan, ‘* for it 
is a just and benignant commonwealth,”’ nor ‘* even of the Mich- 
igan Central Railroad Company,” but ‘* of agents of that corpo- 
ration who have dared to misuse their powers and to assume the 
police authority of the State.”’ 
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By such bitter denunciation is outlined the defense against a 
prosecution the way of which ‘‘ has been traced by fraud and 
thrown up by perjury.”’ 

The fiercest attack was made upon Phelps as heading this 
**band of spies and informers,’ ‘* the prosecutor on whose 
naked oath fifty citizens were arrested, and upon whose oath 
chiefly, if not altogether, the indictmentin this case was found.” 
It was seen that if Phelps could be discredited, the whole struct- 
ure of the prosecution would fall, for his story appeared to be 
** natural, truthful, corroborated, and marked all over with evi- 
dence of inherent truth,’’ as was urged by Mr. Van Dyke, the 
leading counsel for the government. 

The attempt was made, then, to impeach this witness, this 
** stuol pigeon,”’ this ** leper,’’ who had testified, as Mr. Seward 
charged, *‘ under the influence of a studiously concealed, but 
malevolent and persevering revenge against Abel F. Fitch, who 
was originally the chief mark of this fearful prosecution.”’ 

Accordingly, to discredit Phelps not fewer than 121 witnesses 
were produced by the defense who testified that his reputation 
for truth and veracity was ‘‘ so bad they would not give him 
credit on oath.’’ On the other hand, 101 witnesses testified in 
defense of Phelps’s reputation, which was completely vindicated 
by the verdict ; for the conviction of any of the defendants must 
be regarded as vindicating that witness without whose testimony 
such conviction could not have been sustained. 

Besides attempting to impeach Phelps, the defense also con- 
tended that the depot was not set on fire by an incendiary, but 
that the fire was accidental and could not have been set with a 
** match,’’ such as Gay was said to have used and such as Phelps 
testified had been given to him to use in the depot at Niles, be- 
cause experiment had proved that such a ‘** match’’ would not 
burn so as to cause a conflagration. Two ‘* matches’’ were pro- 
duced in court. One had been used by Phelps at Niles in setting 
a fire (which, as arranged between him and the company’s 
agents, was seasonably put out, leaving the match as evidence in 
their hands), while the other had been found concealed near 
Gray’s house after his arrest. The defense also contended that 
these matches ‘* were fraudulently fabricated by Phelps and Lake, 
the People’s witnesses.”’ 
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But the ingenuity and eloquence of Mr. Seward and his asso- 
ciates were overborne by the stern logic of the facts in evidence 
and the simple but masterly manner in which they were mar- 
shaled and used by Mr. Van Dyke in the closing argument for 
the prosecution. Heanswered the points made by the opposing 
counsel one by one, and nearly in the same order in which they 
had been presented, reading the testimony bearing upon them, 
pointing out the particulars in which he conceived that the testi- 
mony had been misrepresented, and indulging in no oratorical 
elaboration. To read his argument now, nearly forty years after 
its delivery, is to be impressed by it as fair and convincing. 

With what mingled feelings of dread and hope must those 
wretched men within the dock have listened, when in closing he 
said, *¢ I propose, gentlemen, to deal frankly by you, and present 
you, first, the names of those for whom, under the law and the 
evidence, there can be no escape save at the sacrifice of justice ; 
secondly, of those whom you may, or may not, find guilty, as you 
are impressed with the facts; and as to the rest I fully concede 
they are entitled to your verdict.”’ He then named twelve of the 
defendants as ** marked, fixed, and concluded by the evidence.”’ 

These same twelve were convicted and sentenced to imprison- 
ment inthe State prison at hard labor for varying terms of five, 
eight, and ten years. Fitch, called ‘* the captain’’ by his con- 
federates (he had been a captain of dragoons) must also have 
been convicted, had he not died during the trial, for the case 
shows that his was the master-spirit of Leoni. Only a few days 
before his arrest he had been unanimously elected justice of the 
peace and supervisor of his town. Mr. Seward eulogized him as 
‘gentle, just and humane, the friend and patron of the poor, 
whose gratitude crowned him with unequaled popularity."’ On 
the other hand witnesses of the highest character (among them 
a former attorney-general of the State) testitied that Fitch had 
repeatedly expressed and exhibited great hostility towards the 
railroad company ; that he was the leader of a body of men 
banded together for the purpose of committing depredations on 
its property, and that by reason of his shrewdness the depreda- 
tors had long escaped detection. 

Although many exceptions were taken at the trial, the case 
was not carried to an appellate court, while the justice of the 
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verdict, save as noted in the early part of this article, seems to. 
have been generally acknowledged. The jury were commended 
by the contemporary press as men ‘‘ of uniformly high standing 
and of competent ability to try the issue,”’ andas carrying ‘ with 
them the confidence of all who knew their character that their 
verdict would be just and impartial.” 

One extraordinary incident of the trial may be noted that, 
while illustrating the desperate means taken to disprove Phelps’s 
testimony, must have told strongly with the jury against the de- 
fendants. 

Among the early witnesses put on by the defense was one 
John Hawley who testified, that in September, about two months 
before the conflagration, Phelps had offered him $50 if he would 
set fire to a depot at Detroit; that, as a further inducement, 
Phelps told him that the railroad company would offer a large 
reward, which they could secure by swearing the crime upon 
men living on the line of the road whose cattle had been killed 
and whose property had been otherwise injured; and that he 
should share in the reward. 

This witness was closely cross-examined by the government, 
and so effectively that he was arrested the next day for perjury. 
But, more astonishing yet, about a month later he voluntarily 
confessed to the jury in open court that his testimony was false 
and that he had been suborned to commit this perjury by friends 
of the defendants, one of whom was a preacher and had been 
chaplain of the State prison. Mr. Seward sought to laugh this 
most damaging disclosure out of sight. ‘‘ The counsel for the 
people felt,’’ said he, ‘* or seemed to feel great surprise at his 
(Hawley’s) wicked temerity; but let me tell them and you that 
in recoiling with so much horror from that silly fool John Hawley, 
and in accepting the testimony of Gay, Phelps, and Lake, and 
in pressing conviction upon it after the exposures which have 
been made here, they have ‘ strained’ at a gnat, while they have 
‘swallowed’ some very large camels.’’ This is, perhaps, the 
most striking among the many startling incidents which make 
part of the story of this remarkable trial, — a story that can here 
be told only in baldest outline. 


B. S. LADD. 
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NOTES. 


How we vo Tuincs BetTeR THAN OUR ENGLIsH Cousins. — The 
Law Journal (London), speaking of the recent attempt to assassinate 
Judge Bristowe, of the Nottingham County Court, says: — 


‘They order these things better in the United States than here. There the 
policeman shoots the litigant, as in the case of Judge Stephen [sic] of the United 
States Supreme Court, and not the litigant the judge. It would be well that 
the impression should prevail in this country that if there is to be shooting of 
judges the practice should not be all one side.” 


Tae Present on InternationaL Corrricnt.— The following brief 
passage from the President’s message will probably produce the same 
effect on the obtuse ears of Congress, influenced by lobbies of thieving 


publishers, which similar messages on the part of his predecessors have 
done : — 


‘‘ The subject of an international copyright has been frequently commended 


to the attention of Congress by my predecessors. The enactmentof such a law 
would be eminently wise and just.” 


Tue Savartes oF Feperat JupGes. — The message of the President 


contains the following passage in regard to the salaries of the Federal 
judges: — 


“The salaries of the judges of the District Courts in many of the districts 
are, in my judgment, inadequate. I recommend that all such salaries now be- 
low $5,000 per annum be increased to that amount. It is quite true that the 
amount of labor performed by these judges is very unequal, but as they cannot 
properly engage in other pursuits to supplement their incomes, the salary 


should be such in all cases as to provide an independent and comfortable sup- 
port.” 


Tue Presipent on Naturaization Laws. —The following is the 


recommendation of the President to Congress in his annual message on 
the subject of naturalization laws: — 


* Our naturalization laws should be so revised as to make the inquiry into 
the moral character and good disposition toward our government of the per- 
sons applying for citizenship more thorough. This can only be done by taking 
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fuller control of the examination by fixing the times for hearing such applica. 
tions and by requiring the presence of some one who shall represent the gov. 
ernment in the inquiry. Those who are the avowed enemies of social order, or 
who come to our shores to swell the injurious influence and to extend the evil 


practices of any association that denies our laws, should not only be denied 
citizenship, but a domicile.”’ 


Tue Presipent’s Messace Concernine ‘‘ Trusts.’’ — The following 
terse though expressive passage from the President’s message embodies 
his views concerning the legislation on the subject of trusts: — 


‘* Earnest attention should be given by Congress to a consideration of the 
question, how far the restraint of those combinations of capital commonly 
called ‘trusts’ is a matter of Federal jurisdiction. When organized, as they 
often are, to crush out all healthy competition and to monopolize the produc- 
tion or sale of an article of commerce and general necessity, they are danger- 
ous conspiracies against the public good, and should be made the subject of 
prohibitory and even penal legislation.” 


Tue Presment’s RecoMMENDATION CONCERNING INTERMEDIATE AP- 
PELLATE Courts. — The following short passage from the President’s 
annual message to Congress contains his views as to the mode of re- 
lieving the Supreme Court of the United States : — 


“The necessity of providing some more speedy method for disposing of the 
cases which now come for final adjudication to the Supreme Court becomes 
every year more apparent and urgent. The plan of providing some intermedi- 
ate courts having final appellate jurisdiction of certain classes of questions 
and cases, has, I think, received a more general approval from the bench and 
bar of the country than any other, Without attempting to discuss details, I 
recommend that provision be made for the establishment of such courts.” 


Tue Presipent’s RECOMMENDATION CONCERNING THE PROTECTION OF 


Wirxesses. — The annual message of the President contains the follow- 
ing passage: — 


‘* Events which have been brought to my attention, happening in other parts 
of the country, have also suggested the propriety of extending, by legislation, 
fuller protection to those who may be called as witnesses in the courts of the 
United States. The law compels those who are supposed to have knowledge of 
public offenses to attend upon our courts and grand juries and to give evi- 
dence. There is a manifest resulting duty that these witnesses shall be pro- 
tected from injury on account of their testimony. The investigation of criminal 


offenses is often rendered futile and the punishment of crime impossible by 
the intimidation of witnesses.” 
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Tue RECOMMENDATIONS OF THE PRESIDENT TOUCHING THE PROTECTION 
or FepERAL JUDGES AND Orricers. — The President, in his annual mes- 
sage to Congress, says: — 


“The assault made by David S. Terry upon the pexson of Justice Field, of 
the Supreme Court of the United States, at Lathrop, Cal., on August 10 last, 
and killing of the assailant by a Deputy United States Marshal who had been 
deputed to accompany Justice Field and to protect him from anticipated vio- 
lence at the hands of Terry, in connection with the legal proceedings which have 
followed, suggest questions which, in my judgment, are worthy of the attention 
of Congress. I recommend that more definite provision be made by law not 
only for the protection of Federal officers, but for a full trial of such cases in 
the United States courts. In recommending such legislation I do not at all 
impeach the general adequacy of the provisions made by the State laws for the 
protection of all citizens, of the general good disposition of those charged with 
the execution of such laws to give protection to the officers of the United 
States. The duty of protecting its officers, as such, and of punishing those 
who assault them on account of their official acts, should not be devolved ex- 
pressly or by acquiescence upon the local authorities.” 


Hypnotism. — This is the latest fad in Europe. It appears to be 
nothing more or less than the ‘‘ mesmerism,’’ or ‘* animal magnetism ”’ 
of our boyhood days, except that it has got out of the hands of the charla- 
tans and quacks and into the hands of scientific men. It is said that they 


“hypnotize ’’ a criminal and thus set his tongue to wagging, and he 
makes a full confession, —a thing the law does not prohibit in civil law 
countries, where they wring from prisoners by a proces verbal a confes- 
sion, by applying to them a species of mental torture, and where the 
maxim, nemo seipsum accusare tenetur does not exist. The following 
story, which we find in the London Jurist, looks a little fishy : — 


“If a case which is from Sweden in one of the evening papers be true, 
hypnotism opens up a very wide field of inquiry, and will, no doubt, account 
fora great many of those remarkable statements which have frequently been 
made by witnesses in court. It appears that a young medical student had 
brought an action against a doctor, of Helsingborg; because the latter, he af- 
firmed, had on several occasions hypnotized him without having sought or 
obtained his consent to the experiment. According to the plaintiff, the conse- 
quence of this had been serious nervous disorders and a perceptible failing in 
his mental faculties, to prove all of which he called a number of witnesses. To 
the great surprise of the court, however, the said witnesses on their appear- 
ance before the magistrates, not only contradicted themselves, but related the 
most extraordinary and improbable things, behaving, in a word, like a set of 
lunatics rather than men and women in their right senses. Finally, a doctor 
who enjoys a thoroughly respectable reputation came forward to state that his 
colleague, against whom the medical student had brought an action, had wick- 
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edly hynotized all the witnesses, and had suggested to them the absurd decla. 
rations they had made. The court, fairly bewildered and mystified, determined, 
under all the circumstances, that the only course to be pursued was to adjourn 
the hearing of the case and to have recourse to the wisdom of several eminent 
medical men to help the magistrates in the matter.’’ 


Tue VERDICT IN THE Crontn Case. — The verdict in this case calls 
attention to the question of the propriety of allowing juyies in indict- 
ments for murder to say whether the death penalty shall be annexed to 
a conviction or not. The verdict is absurd in this, that if those who 
were convicted were really guilty, they were guilty of a most atrocious 
assassination, and there could, in the nature of things, be no mitigating 
circumstances. But the evidence was wholly circumstantial, and this 
fact always creates a doubt in the mind of some fool or crank on any 
panel that can be gotten together. There are persons who are consti- 
tutionally opposed to convictions on circumstantial evidence, and who 
are habitually challenged off of juries in such cases by the State for 
that reason. Some of them, however, get on. There was one such on 
the Cronin jury. If the case had been tried in Missouri, where the 
jurors could not say whether the death penalty should be annexed to 
their verdict, but where the finding of guilty of murder in the first de- 
gree would have carried that penalty as a matter of law, there would 
have been a mistrial, for the reason that this one crank would never 
have consented to a verdict which carried with it the death penalty. 
The privilege of affixing a reduced penalty to their verdict is a sort of 
safety valve to public justice against the obstruction of such jurors. 


Mr. Hiw’s Parer on THE RELIEF OF THE FEDERAL JUDICIARY. — 
Walter B. Hill, Esq., read a paper before the American Bar Associa- 
tion, at its last annual meeting at Chicago, on tlie subject of the Federal 
judicial system. It is replete with interest, and if the subject had not 
been gone over so many times we should feel like reprinting it in full, 


notwithstanding its length; but we fear that our readers are tired of 


our harping on the necessity of reforms which are so obvious to the 
dullest understanding. Mr. Hill favors the measure known as the 
Jackson bill, which he described as follows: — 


‘«The characteristic feature of the Jackson bill is the transfér to the Dis- 
trict Courts of all the original jurisdiction now exercised by the Circuit Courts 
in addition to the original jurisdiction they have under existing laws, and the 
making of the Circuit Court (two additional circuit judges to be appointed) 
an Intermediate Court of Appeal. This court will be held in each district within 
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the circuit —thus securing greater economy and convenience than if its ses- 
sions were held at one fixed point within each circuit, as provided in the Davis 
pill. A writ of error, or an appeal, may be taken from the decisions of this 
court substantially as provided in the Davis bill. In equity cases, the facts are 
to be found by the Circuit Court, and only the questions of law are to be deter- 
mined by the Supreme Court. This bill secured the hearty indorsement and 
approval of Mr. Justice Stanley Matthews. In an article, in which he expréssed 
his views to this effect, he attached great importance to the provision last men- 
tioned. This bill possesses all the merits of the Davis bill, and several additional 
advantages. One of the most important of these advantages is that it intro- 
duces system into the Federal judicial system. The simplicity of organization 
is a great merit; while the confusion that would result from introducing a new 
species of court into a system, which already has three species, is a strong argu- 
ment against all the other measures. Another great advantage of the Jackson 
bill is that it brings the court to the suitor and counsel, instead of compelling 
them to seek the court at remote distances and with heavy expenses. * * * 
If the Jackson bill were adopted, the jurisdictional limit, which was suddenly 
and unnecessarily raised by the act of 1887, from $500 to $2,000, could be low- 
ered; if not to $500 then at least to $1,000. Upon this subject Judge Emory 
Speer, in the work already cited, writes as follows: ‘It may be said that the 
general purpose of the act of 1887 was to decrease and weaken the jurisdiction 
of the Federal courts. That is no doubt true, and it may not be improper to 
remark, that so fairly has this reactionary purpose been carried out that their 
usefulness in the enforcement of contracts has been most dangerously impaired. 
This is especially true in those sections where the holdings of property values 
are small, and where a large proportion of the commercial contracts made with 
merchants in the trading centers of other States are less than $2,000 in the 
amount involved.’ ’’ 


We, on the contrary, incline to think that the jurisdiction of the Cir- 
cuit Court of the United States, in so far as it depends merely on the 
citizenship of the parties, should be abolished, with the reservation that 
causes may be removed from the State courts to the Federal courts, as 
now, on the ground of local prejudice. If any reservation of jurisdic- 
tion beyond what may strictly be called ‘‘ Federal questions ”’ is left 
in the United States courts, it should be strictly confined to questions 
of commerce. 


SHOOTING AN ENGLIsH JupGe. — Fortunately for the administration of 
justice, there are few instances within recent times of criminal assaults 
upon judges in English-speaking countries, because of acts done by 
them in the line of their official duty. Itis our painful office to chroni- 
cle an exception to this rule in the recent shooting, by a half-crazed 
German dentist, named Hermann, of his Honor, Judge Bristowe, Q. C., 
Judge of the Nottingham County Court, in England. The shooting 
toek place at a railway station in the midst of * crowd, and the Judge 
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was dangerously, if not fatally, wounded. His assassin had been, 
some time previously, prosecuted at the instance of the British Dental 
Association for describing himself as a dentist, and, although he pro- 
duced his German qualification, he was fined. He had on several oc- 
casions brought actions in the Nottingham County Court, and had been 
heard to declare that he could not get justice there. The day before 
this attack he had sued a chemist of the town for thirty-five shillings for 
a set of artificial teeth, and was non-suited by the Judge, on the ground 
that the teeth did not fit. It is stated that he had been in a depressed 
condition for a considerable length of time. We are glad to note that 
this half-crazed person was not an Englishman. The English, who are 
undoubtedly one of the most courageous races that has lived in the 
course of history, have always had a deep respect for the law, and have 
been slow to shed blood in gratification of private malice. 


Tue ConstiTuTIONAL GUARANTEES OF THE RiGHT OF PROPERTY As AF- 
FECTED BY Recent Decisions. — This is the title of a paper read before 
the American Social Science Association, at Saratoga Springs, Sept. 
3rd, 1889, by Hon. George Hoadly, of New York. It is a very inter- 
esting paper, and we regret that, like many other papers of this kind, 
it is too long for us to reprint. It is a review of a good many decisions, 
chiefly of the Federal courts, on the police power. The learned and 
able essayist restates his conclusions as follows: — 


** First. — As against the methods, forbidden in the constitution, of attainder 
and ex post facto law, courts are endowed with adequate power to protect the 
citizen, not only in the enjoyment of his life, liberty and tangible property, real 
and personal, but of all his privileges and rights, to the fullest extent. 

*“* Secondly. —That when the rights of liberty and property are attacked, 
otherwise than by these forbidden methods, under the pretense of the exercise 
of the police power of the State, Federal and State courts, with the distin- 
guished exception of the Court of Appeals of New York, seem impotent to pro- 
tect either from the invasion of legalized monopoly, or the ruin of estates and 
the destruction of existing lawful traffic, unless it appear on the face of the 
statute affirmatively, without reference to extrinsic facts other than those of 
which courts take judicial notice, that the attempt is an abuse of the State’s 
police power. How easily the legislature may evade its duty in the premises 
without the dissent of the court, is proved by the facts which gave rise to the 
case of Powell v. Pennsylvania. 

“Thirdly. — That the police power thus exercised is extensive and undefined 
(and dangerous in proportion to its want of definiteness), but may be generally 
said to consist in the right of the legislature to adopt such precautions and 
impose such penalties as they, not the courts, may think fit for the protection 
of the people of the State against whatsoever in their judgment may threaten 
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injury. This is a very indefinite definition, but it is the best Ican make. I do 
not believe there is anything more important to the liberty of coming genera- 
tions than to set limits and bounds to the police power, but the work has not 
yet been begun; especially is this so if the rule adopted in Powell v. Pennsylvania 
that the courts have no right to penetrate the disguises under which this dan- 
gerous power may cloak itself, be adhered to, which is practically almost if not 
quite equivalent to saying that legislatures have in this respect omnipotent 
power to overrule bills of right and constitutional guarantees and limitations. 

“* Fourthly. —That all property and avocations in which the ‘public’ have 
an interest are so devoted to the service of this public, that they may be con- 
trolled by the legislative power, without the necessity of resort to the power of 
eminent domain, or compensation to those who thereby suffer loss. As 
Mugler was compelled to pocket the loss of his brewery, and Powell to close his 
oleomargarine works, and Munn to shut up his elevator or run it at a loss, so 
in future the only alternative offered to those who, having appropriated their 
property or labor in services, which may be beneficial to others, may be ordered 
by legislative authority to work at a loss, is to shut up shop and to betake 
themselves to something so exclusively private that nobody but they themselves 
can receive benefit. This is the reward which the law threatens to future pub- 
lic servants of this class. 

“« Fifthly. — That, as the extent of the police power is indefinite, so also are’ 
the facts and circumstances which shall constitute such practical dedication of 
property or services to others indefinite. At present they are expressed under 
an ‘ et cetera,’ and it is reserved for the future judiciary to explain this symbo! 
and give its full and accurate meaning. ‘ 

‘“« Lastly. — Those who believe with me that our fathers rightly classified the 
right of property with the rights of life and liberty, as among the most im- 
portant, — those who are persuaded that every possible encouragement should 
be given to individual effort by fully protecting the sanctity of individual prop- 
erty, — those who are confident that it will be better and cheaper in the end to 
pay something, by way of eminent domain, even for suppressing breweries and 
distilleries and oleomargarine factories and elevators, than to destroy them, 
under the pretense of the exercise of an indefinite police power, or of an in- 
herent right of government to control property devoted to a_ so-called 
‘public’ use, will find reason to consider whether the bills and rights do not 
need rewriting, and whether it ought not be made more imperative upon 
courts to open their eyes to the violation of such rights, and to stretch forth 
their executive power to enforce them. 

“Our fathers established a republic on the theory that the greatest possible 
happiness results from the largest liberty of individual effort. To this end they 
relied, not upon the direction, or even encouragement of labor by the State, but 
upon the inducements of liberty and the protection, through the agency of con- 
stitutional guarantees, of life, liberty and the fruits of labor. It was, at an 
early date, and it has often since been sought to substitute a species of indirect 
State Socialism for this freedom upon which Mr. Jefferson and his associates re- 
lied. We are now, however, confronted not only by indirect but also direct State 
Socialism, protection from which will finally depend upon the individual intelli- 
gence and personal aspirations of citizens. In the struggle before us, however, 
the constitutional guarantees ought to be a bulwark and strong fortress of de- 
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fense for those who believe in labor, directed by the guiding mind of the la. 
borer, and not by the State, and such they will prove to be unless their mean. 
ing be perverted and their purpose thwarted by those who are charged with the 
duty of expounding and sustaining them.” 


Tue American Bar AssoctaTION AND AN INTERNATIONAL CouRT oF 
Justice. — One of the standing toasts at the banquet given by the 
Chicago Bar Association to the American Bar Association was: — 


‘An International Court of Justice: The establishment of a permanent in- 
ternational court of arbitration, to declare the law of nations, and the right of 
such cases as the parties might submit to it, either for advice or for decision, 
would powerfully promote the substitution of arbitration for war, and worthily 
crown the great achievements of the nineteenth century.” 


It was responded to by distinguished men at home and abroad, the 
latter writing letters to members of the committee, which we reprint 
below. The leading speech in response to it was by the Hon. Tuomas 
M. Cootey, of Michigan, formerly Chief Justice of that State, and now 
President of the Interstate Commerce Commission. He said: — 


“In responding to this sentiment, which proposes a distinct advance in the 
agencies of civilization, the mind naturally recurs to the fact that the dawn of 
civilization dates from the establishment of order based upon law, and the sub- 
stitution of reason for force in the settlement of rights and the determination 
of such controversies as are proper subjects for judicial decision. We do not 
overlook the fact, however, that for ages after the dawn much of the primeval 
savagery attached to legal proceedings, and nations tolerated as things indise 
pensable, such barbarous methods as trial by ordeal and the wager of battle, 
But the time came at last when it was accepted as a maxim in government that 
for the adjudication of all controversies that can arise under the laws, there 
must be impartial tribunals with authority to proceed deliberately and inde- 
pendently to judgment. No one doubts now that under any different con- 
dition of things, the most brutal and unscrupulous are likely to dominate in 
society, and security of rights must be impossible. 

‘* While order has been gradually strengthening and perfecting under a 
regular administration of law in every country of Christendom, something like 
a code of laws for the determination of international questions has been com- 
ing into existence. It has come to be perceived that the rules of right and 
justice that are appligable to individuals are equally applicable to the aggrega- 
tions of individuals which we know as nations; and usages have grown up and 
treaties been entered into which have determined under an infinite variety of 
circumstances how these rules shall be applied in preserving the peace of the 
world. Whether a code shall not be agreed upon and promulgated by the com- 
mon consent of nations is now one of the living questions of the day, and it 
seems not improbable that in the near future there will be such a code, as com- 
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prehensive for all practical purposes as those which are established for muni- 
cipal government. 

“To a just mind it seems a strange anomaly in our civilization that, so many 
ages after the necessity for a peaceful determination of controversies under 
the municipal law came to be conceded, men standing in the place of a states- 
man, and assuming the title, should be content to leave the controversies of 
nations to an arbitrament in which the appeal is to that ‘last reason of kings’ 
which for so long a time it has been agreed is the folly of subjects. Especially 
does it seem strange when it is considered that destruction of life and property, 
perhaps of valuable institutions, is the regular and necessary incident to such 
a trial, and is inevitably followed by general demoralization in public and pri- 
vate life. Nevertheless the management of such controversies in such manner 
that the evils shall be inflicted in largest degree on the adversary nation is sup- 
posed to give title to a worthy fame. 

“ We have the right to expect, I think, that the time is near when the ideas 
which sanction such appeals will be generally condemned as belonging to a 
period of barbarism, and when peaceful tribunals for the determination of inter- 
national controversies according to the rules of right and justice will be as much 
a matter of course as municipal courts for analogous duty are now. It will not 
do to say that the establishment of such tribunals is impossible; the obstacles 
to be encountered are not different in nature to those which are met with in the 
establishment of municipal institutions, and are to be overcome in the one case 
as in the other, by mutual concessions and forbearance. But the experience 
that has been had in the establishment of special tribunals of arbitration has 
very satisfactorily demonstrated that success is likely to attend any genuine 
effort in that direction, so that it may be regarded as proved that it is entirely 
possible to substitute reason for force, fraud and chicane in international 
contentions, 

“And when we consider actual cases of international arbitration hitherto, how 
generally they have been successful and satisfactory, and how insignificant in 
importance has been any adverse award as compared to the gain which even the 
unsuccessful party must have made in avoiding war, it seems not extravagant 
to say that in this method of settling the controversies of nations the term losing 
party, when all things are considered, is out of place and a misnomer. Both are 
gainers, only in different degrees. 

“Tt is a great satisfaction to find among the sentiments expressive of the 
views of the American Bar Association one which favors an International Court 
of Arbitration. It is eminently proper that the profession set apart to uphold 
order and peace and to strengthen society through the application of rules of 
justice to contentions under municipal law, should give the moral force of a 
united expression to the demand for an application of like rules, on the only 
effectual mode, to the contentions arising in intellectual intercourse. The 
demand thus supported, and strengthened as it would be by a like expression 
in other countries, would soon prove irresistible, and when the proper tribunals 
are once established it will seem to the common sense of the civilized world that 
if anything can be more distinctly barbarous than leaving life or liberty or 
female chastity at the mercy of the strongest and most unscrupulous it must be 
that public opinion of nations which practically accepts as a maxim the sinister 
Saying which has come down to us from heathen times, that the gods always 
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favor the heaviest battalions, and therefore that a nation proves its cause to be 
just if it succeeds more completely than does its adversary in organizing and 
bringing into the field the agencies of destruction and more skillfully handles 
them in the desolation of communities and the slaughter of innocent people.” 


At the close of Judge Cooley’s remarks, the following letter was 
read, from the Lord Chief Justice of England: — 


“ JUDGE’s LODGINGS, NorwicH, July 21.— Dear Sir: I wish, indeed, that 
I could be present at Chicago on the very interesting occasion to which your 
letter refers. The reception which was accorded me by your great city in 1883 
is constantly remembered by me as one of the most grateful memories of a very 
grateful time. I shail never forget the speeches made at a dinner to which I 
was invited, under the presidency of that venerable judge (the Hon. Judge 
Drummond) whom it has been my privilege ever since to number among my 
friends. I wish I could repeat that evening, but as I can not, I am glad to say 
how heartily I sympathize with, and zealously I would forward to the best of 
my power, any scheme which aimed at the general substitution of arbitration 
for war as a mode of settling the disputes of nations. 

** Any scheme to be practical must surmount enormous practical difficulties, 
and no man now alive will possibly see its accomplishment. But that is no 
reason why we should not hope for it, and work for it. 

‘* War may remain in the future, as it has sometimes been in the past, a dire 
necessity. Louis XIV., the first and the third Napoleon, George the Third, and 
those who fired on Fort Sumpter are examples of men who brought about wars 
certainly necessary, and probably, upon the whole, enormously beneficial, but 
it does not follow, because cases may arise in which arbitration is impossible, 
that we should cease to strive eagerly for it in cases where it is possible. 

‘*T, at least, am heartily in agreement with the sentiment of your toast, and 
I may be allowed to remember with pride that I was Attornery-General in that 
administration of Mr. Gladstone which carried into effect the Alabama arbitra- 
tion, and did something to renew the friendly feeling between our two countries, 
yours and mine—which I earnestly pray may never again be seriously dis- . 
turbed. Iam, dear sir, your obliged and faithful servant, 

** Charles C. Bonney, Esq.” COLERIDGE. 


Next was read the following letter from Prof. Atpnonse Rrivter, of 
the University of Brussels, President of the Institute of International 
Law: — 


**BrussExs, Aug. 6.—J. Rosenthal, Esq., Member of the Committee of the 
Chicago Bar Association, etc., etc. My Dear Sir and Much Respected Brother: 
You have had the kindness to forward me an invitation to be present at the 
banquet on the evening of Friday, Aug. 30th, and you have also done me the 
honor to communicate the programme of the toasts which will be proposed on 
that brilliant and memorable reunion. 

“‘T exceedingly regret my inability to be present, and participate, both in 
body and flesh. Allow me, however, at least, to be in communion with you in 
spirit during that day of festivities, and please accept the expression of my pro- 
found and sincere gratitude. Allow me also, especially to connect myself with 
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the three excellent toasts which will, I am sure, fill all withenthusiasm. Partic- 
ularly that which concerns the American constitution, the form, the spirit, 
the essence of government of the United States of America. 

“A citizen of Switzerland, domiciled in Belgium, I am naturally and by birth 
attached to your constitution. I admire that work, wise among all others, 
which for more than one hundred years has given to your Federal State an 
amount of prosperity and happiness already enormous, and which promises 
more and more to lead the two continents for some years in new development 
and progress. 

“The reform of law and the establishment of an institution which obviates 
the recourse to brute force, have caused to prevail more and more here below 
that divine word, ‘ Peace on earth, good will to men.’ It is in America, in 
its diverse States, in the United States, and among other countries with simi- 
lar institutions that the ideas of arbitration with more or less regularity have up 
to this moment, and in a future not far off, some chance of success. Whereas, 
in Europe it is not possible to deny the fact that causes of war are both great 
and popular, and the reign of arbitration is not near at hand. 

“ Again, my dear sir, and most respected brother, please accept my thanks 
and sympathy, and the assurance of my profound and sincere respect. 

ALPHONSE RIVIER.’’ 


The Chairman next read the following from Prof. De Lavetre of 
the University of Liege: — 


ARGENTEAU, Belgium, Aug. 8.— Dear Sir: Iam much touched and flattered by 
the invitation that the Chicago Bar Association has honored me with for the 
banquet of the 30th of August, and I much regret being unable to accept it. 

‘‘T beg leave to add how glad I am that one of the toasts of your programme 
is for the ‘Establishment of a Permanent Court of Arbitration,’ i.e., perma- 
nently organized, not permanently sitting. 

‘Your great and powerful republic is just laying before the other States of 
America plans for the realization of this grand scheme, which would confer 
such incalculable benefits on mankind. 

‘‘ It may be hoped that she will shortly appeal to the European States for the 
same object, and thus insure to herself the gratitude of our populations, over- 
burdened and oppressed by war preparations and military expenditure. Your 


most obedient servant, EMILE DE LAVELYE. 
Julius Rosenthal, Esq.” 


Next was read the following letter from Prof. G. Rotry Jacquemyns, 


of the University of Brussels, and Secretary-General of the Institute of 
International Law : — 


‘‘ BRUXELLES, le 16 August, 1889. — “ Justitia et Pace, Institut de Droit In- 
ternational. Secretariat General, 67 avenue de la Toison d’Or, Bruxelles. Mr. 
Julius Rosenthal, Chicago, U.S. A. Dear Sir: I received here, on my return 
from a somewhat long absence, the very kind invitation of the Chicago Bar As- 
sociation to the banquet of the 30th inst., with your personal letter of July 28th. 

‘* Allow me, at first, to express mv warmest thanks to your committee for the 


118 24 AMERICAN LAW REVIEW. 


great honor which they conferred on me by including my name among those of 
the European jurists whom they deemed worthy of the favor of a special invita- 
tion to this fraternal feast, and my sincere regret that time, distance and busi- 
ness do not allow me to attend it. 

** Among the interesting toasts contained in your accompanying programme 
there is one to which my attention and sympathy were principally drawn by the 
nature of my works and studies; it is this which concerns ‘ the establishment 
of a permanent International Court of Arbitration to declare the laws of na- 
tions, and the right of such cases as the parties might submit to it either for 
advice or for decision.’ Whatever one may think of the immediate practica- 
bility of this scheme, one thing is certain, that the wish for it is growing every- 
where in broadness and intensity. If we try to find out the explanation of this 
phenomenon, the result of our inquiry will be, I think, that it is not due to an 
increase in the number or in the horrors of war. War is always horrible, but 
wars were certainly less horrible, less inhuman, of shorter duration, let us say 
since 1819, than they were, not in antiquity, but in the immediately foregoing 
centuries. Why, then, if the horrors of war are not increased, is the abhor- 
rence against war undoubtedly gaining ground? I dare say that it is because, 
on the whole, in compliance with the general law of progress which governs all 
mankind, the judicial conscience of nations is more and more penetrated with 
the idea of and the belief in certain rules of justice and of humanity, which are 
superior to States as well as to individuals. 

‘Thus, with a hearty cheer, I, from this side of the Atlantic, greet and ac- 
claim the strong and solemn expression of such idea in the last, but not least, of 
your proposed toasts. When shall this pium votum be realized? This is the se- 
cret of the future. Butthat it may and must prevail, in the run of time, at first 
with a group of nations, and at last with the whole civilized part of our globe, 
is my firm conviction. Nothing will co-operate more powerfully to hasten such 
event than the co-operation of jurists belonging to the new as well as to the 
old world. Perhaps it is not out of place to remember here that the Institut de 
Droit International was established sixteen years ago, on this same principle; 
and that, in the first conception, or in the foundation of this, our society of in- 
ternational jurists, I was happy to meet with the warm sympathy and concur- 
rence of several of your most illustrious American jurists, Francis Lieber, Dud- 
ley Field, W. B. Lawrence, F. Wharton, Theodore D. Woolsey. I trust that 
one of them, who is now the president of the American Bar Association, my most 
respectable friend, Dudley Field, will be present at your banquet. I cordially 
salute him. The others belong to those ‘illustrious dead,’ who, as your first 
toast expresses it so well, ‘ deserve the homage of mankind, because they 
helped to establish human rights.’ Let us all, American and European jurists, 
humbly contribute, in the measure of our faculties, to the realization of the 
same object. Believe me, dear sir, yours truly, 

ROLIN JACQUEMYNS.”? 


The following brief letter from Mr. Giapstone completed the re- 
sponses of distinguished foreigners : — 


“‘ LONDON, July 23. — Dear Sir: I have to acknowledge with my best thanks 
the inclosure in your obliging letter. 
“Under a great pressure of business, I can only offer a few words in reply. 
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‘*T rejoice that an association, attached to a body so important as the Bar of 
America, should give its approval to the important conception conveyed in the 
phrase, ‘An International Court of Justice.’ 

‘* Whatever tends to substitute peaceful methods in an honorable settlement 
of controversy, for the use of the sword, commands my warm sympathy. 

‘“« Of that sympathy I have, as I trust, given evidence, when I had the honor 
to be Prime Minister of this country, and I need not say that I continue to 
cherish the same sentiment in my unofficial station. I have the honor to be, 
dear sir, your faithful and obedient, 


E. GLADSTONE. 
“C, C. Bonney, Esq.’ 


The concluding speech in response to the toast was delivered by 
Mr. Cuartes Carroui Bonney, of Chicago, as follows: — 


“Mr. President and Gentlemen: Thus approved by the judgment of the 
leaders of international public opinion, whose views we have had the honor 
and the pleasure to hear on this occasion, the idea of a permanent International 
Court of Justice takes its enduring place in the firmament of human progress. 
Now, faintly shining like a distant star, it will increase in splendor till it shall 
have won the admiration of every civilized power. Time and zeal and patience 
will be required to make this idea a living reality in the world of practical 
government, but its final triumph may be regarded as sure. 

“It is almost incredible that the wager of battle as a mode of determining 
controversies between English subjects was not actually abolished till 1819, 
though it had fallen into disuse in the midst of tribunals in which evidence and 
argument took the place of battle-ax and lance, but as late as 1818 Lord Ellen- 
borough declared that the general law of the land was then in favor of the trial 
by battle, when properly demanded.! 

“Yet the progress of the world since that day has been so wonderful that it 
should not seem an extravagant prediction that the twentieth century will en- 
joy the felicity of celebrating the general substitution of arbitration for war. 
The new powers of steam and electricity have multiplied a thousandfold the 
means of intercourse and advancement, and what seems impossible of accom- 
plishment to-day may easily be achieved to-morrow. 

‘< ¢ Better fifty years of Europe than a cycle of Cathay,’ sang the laurel-crowned 
king of English song, and we may set the last seventy years of American and 
European progress against the brightest 700 years of previous human history, 
and find the seven centuries a somber background for the crowded glories of 
the term which lies within the memory of the distinguished retiring president 
of the American Bar (Mr. David Dudley Field). 

‘““War may, indeed, as Lord Coleridge says, remain in the future, as it has 
sometimes been in the past, a dire necessity. Cases may, indeed, continue to 
arise, in which persistent wrong must be met with armed retaliation; but having 
successfully made sovereign justice the final arbiter of controversy among the 
powerful States of the American Union, the genius of human government can 
neither retrace its steps nor stay its grand advance, but must still go forward 
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till it has made sovereign justice the crowning glory of international law and 
the supreme safeguard of international intercourse. A simple treaty of leading 
powers, creating the tribunal recommended in the toast and providing for its 
proceedings and support, would indeed mark the beginning of a new era of 
peace and progress. The American Republic may well lead the way in this ad- 
vance, for it has demonstrated the practicability of the proposal by a century of 
experience in the administration of that last and highest branch of jurisprudence, 
constitutional law. 

‘Doubtless many cases are now pending among the nations that might be 
submitted to an international court of justice at least for its advice if not for its 
decision; and it would be better for such a court to wait a decade for a cause 
than for even a single case between nations to wait a year fora tribunal. And 
all the unoccupied time of such a body could well be devoted to the vast and 
urgently needed work of collecting and codifying the laws of nations. This 
work alone would more than justify the creation of the court. 

**Greeted by the legal fraternity of the heart of the Union, encouraged by 
the great achievements of the illustrious dead, favored by the associated Amer- 
ican Bar, promoted by the active labors of practicing lawyers, powerfully aided 
by the spirit of law reform, and warmly commended by distinguished transat- 
lantic names, what Mr. Gladstone terms the important conception of an inter- 
national court of justice will win its way till a greater judicial tribunal than 
that which voices the sovereign justice of the American Republic will sit in the 
appointed places to declare the law and the right of all such international cases 
as shall be submitted to it either for advice or for decision. 

**The supreme achievement of civilization is the substitution of arguments 
for arms — of an unarmed judge for a military commander, of the voice of jus- 
tice for the edict of force; and this is true as well of nations as of men. Alike 


for both in the swift-coming years will the paths of law and duty prove to be 
the highways of prosperity and power.”’ 


tue State Courts aport tHe Feperar Docrrise or GENERAL 
Privcrp._es OF JURISPRUDENCE?’’ — William M. Meigs, Esq., of Phila- 
delphia, well known to our readers as a frequent contributor to this 
publication, has published a learned and philosophic article under the 
above caption in two successive numbers of the Central Law Journal. 

In an article published some years ago in the Southern Law Review? 
the learned writer traced the growth of the Federal doctrine on this sub- 
ject, which, as we understand it, substantially is, that in respect of 
commercial questions, there is a general Federal common law, so to 
speak, which may be distinct and divergent from the laws of the States, 
or from the law of a particular State. Mr. Meigs also discovers a tend- 
ency on the part of some of the State courts to fall into this doctrine.* 


1 29 Cent. L. J., Nos. 24 and 25. 3 See, for instance, Faulkner v. 
2 December number 1882, p.452e¢ Hart, 82N. Y. 413; Kragg v. Railroad 
seq. Co., 77 Ga. 202. 
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Mr. Meigs combats the growth of this doctrine vigorously, and points 
out that, in strictness, there can be no common law which is not the 
common law of a particular State, since the common law is an emanation 
from sovereignty. Perhaps the most forcible statement of this is in the 
opinion of Mr. Justice Mitchell, of the Supreme Court of Pennsylvania, 
in the case of Forepaugh v. Railroad Co.! That learned judge says of 
the doctrine under discussion, that ‘‘ it is time to say plainly that it rests 
upon an untenable basis. There is no such thing as a general commer- 
cial, or general common law, separate from, and irrespective of a par- 
ticular State or government whose authority makes it law. * * * 
There must be a State or government of which every law can be predi- 
cated, and to whose authority it owes its existence as law. Without 
such sanction, it is not law at all; with such a sanction it is law without 
reference to its origin, or the concurrence of other States or people. 
Such sanction it is the prerogative or the courts of each State itself to 
declare. Their jurisdiction is final and conclusive, and in this respect 
there is no distinction between statute and commonlaw. * * * The 
so-called commercial law derives all its force from its adoption as part 
of the common law, and a decision upon the commercial law of a State 
stands upon precisely the same basis as a decision upon any other 
branch of the common law.’’ Mr. Justice Mitchell regards this doctrine 
as having grown out of the unfortunate ‘‘ misstep’? made by Mr. 
Justice Story in Swift v. Tyson.2 Mr. Meigs strongly combats the grow- 
ing heresy thus introduced into our law. It will do no good for him 
or any other theorist to combat it. Undoubtedly, when we consider the 
nature of our dual government and the fact that the jurisdiction of the 
Federal courts, except in cases arising under the constitution and laws 
of Congress, is restrained to certain cases depending on the citizenship 
of the parties, it must be conceded, as a matter of strict logic, that 
there is no such a thing as a Federalcommon law. But the law grows, 
not according to the rules of logic nor the speculations of theorists, but 
in conformity with the needs of society. Since the Federal constitution 
was adopted several means of inter-communication have been invented 
which were not dreamed of then: the steamboat, the steam railway, the 
electric telegraph, nay, the power by which men send their voices to 
each other over long distances. Twenty-five years ago questions which 
had previously been subjects of theoretical controversy were settled 
amid the thunder of cannon. It is absurd to think of keeping up the 
old tribal idea of the sovereignty of the States in the sense in which our 
fathers understood it. The idea has already substantially perished in 
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the minds of the people outside of the legal profession. According to. 
the undoubted theory of those who framed the Federal constitution, the 
States and the people were the creators, and the Federal government was 
the creature; the former were the principal, the latter was the agent. 
This state of things has been reversed by the growth of society, and by 
the logic, not of philosophers, but of events. The general government 
is master; the States are subordinate. The conception that we are a 
mere collection of tribal governments is fast disappearing from the 
popular mind, and is less slowly disappearing from judicial conceptions, 
but still it is disappearing. The doctrine of a Federal common law, or 
of a general common law applicable in all parts of our great country, 
above and not subject to the local law, is a growing conception. The 
doctrine, though having no basis of logic, is knocking at the door, and 
the door can not be closed against it. It is idle for theorists to try to 
-write it down. Theorists can no more write it down or keep it out than 
they can change the natural laws and processes by which institutions 
are growing, and by which the separate societies of a great common- 
wealth are being slowly welded together. 


Lorp CoLermwGe on America. — The visit of the Lord Chief Justice 
of England to the United States, in 1883, was one of the pleasantest 
and most instructive visits from a distinguished foreigner which our 
country has ever received. We have always regretted that the speeches 
delivered by Lord Coleridge, at the various banquets and assemblages 
of lawyers and laymen which he honored by his presence, were not pre- 
served in a memorial volume. The great law reformer discovered that 
some of the law reforms which he had been instrumental in bringing 
about in England had been commenced in the United States at an 
earlier date. His quick eye perceived our characteristic weaknesses, 
and he pointed them out to us more than once, though in a kindly way. 
A St. Louis merchant pointed out to him several of our great grain ele- 
vators, described their enormous capacities, and asked his Lordship 
how many of them he supposed we had. The quick reply was: ‘I 
don’t know; perhaps you may have a thousand!’’ At the visit to 
Mt. Vernon Mr. Evarts told him that, broad as the Potomac was, Gen- 
eral Washington was so strong that he could throw a silver dollar across 
the stream. Lord Coleridge quickly replied: ‘* But then, you know, a 
dollar would go farther in those days than now.’’ The justices of the 
Supreme Court of the United States invited him to a seat on their 
bench, an honor which has been accorded to no other man, and he 
showed his appreciation of it by going to sleep during the proceedings, 
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in the true judicial style. He returned to England leaving behind him 
the very kindest impressions of his visit; and it is a pleasure to us to 
receive frequent reminders of the fact that he carried away with him 
kind impressions of us. The late Matthew Arnold also visited Amer- 
ica, and, in a magazine article, was rather severe on our shortcomings. 
To this Lord Coleridge has replied, and, while admitting the points 
taken by Mr. Arnold, observes that England and Europe have greatly 
exaggerated their importance. He sums up his estimate of the char- 
acter of the American people in the following noble words: — 


“To the noble side of the American republic Mr. Arnold surely did scant 
justice. The wide-spread and solid comfort; the manly independence; the 
frank, cordial hospitality; the courtesy to women; the respect for law; the ease 
and vigor of government; the heroic spirit and unflinching courage of both sides 
in the great war; the general intelligence; the hearty recognition, except in the 
field of party politics, of high character and unselfish aims, and the wonderful 
deference accorded to them; the absence of all servile deference to rank and 
mere social assumption; manners charming, not perhaps from conventional 
polish, but from the far worthier qualities of simple and genuine kindliness; 
above all, the enormous power ranged on the side of peace, of freedom and 
equality, —these are things surely to outweigh, a hundred times over, such 
shortcomings as Mr. Arnold truly noted, but the effect of whfch upon a great 
people and its influence in the world he strangely overrated.” 


Missourt Anti-Trust Law: Revocation or CHarters. — The Mis- 
souri anti-trust law prohibits corporations from entering into certain 
combinations; requires them to file an aflidavit with the Secretary of 
State that they have not entered into such combinations, and, in default 
of such affidavit, after notice, authorizes the Secretary of State to re- 
voke their charters, — as will be more fully seen by reading the follow- 
ing section of the statute: — 


** Sec. 6. Any corporation created or organized by or under the laws of this 
State, which shall violate any of the provisions of the preceding sections of this 
act, shall thereby forfeit its corporate right and franchises and its corporate ex- 
istence shall thereupon cease and determine; and it shall be the duty of the 
Secretary of State, after the passage of this act, to address to the president, 
secretary or treasurer of each incorporated company doing business in this 
State, a letter of inquiry as to whether the said corporation has merged all or 
any part of its business or interest in or with any trust, combination or associa- 
tion of persons or stockholders as named in the preceding provisions of this 
act, and to require an answer, under oath, of the president, secretary, treasurer 
or any director of said company; a form of affidavit prescribed by the Secretary 
of State shall be inclosed in said letter of inquiry; and on refusal to make oath 
in answer to said inquiry, the Secretary of State shall immediately revoke the 
charter of said company, and make publication of such revocation in four 
newspapers of general circulation in the four largest cities of the State.” 
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Under this provision, the Secretary of State called on all the corpora- 
tions of the State to file the required affidavit. Some did, and some 
did not; and the Secretary of State then proceeded to publish his pro- 
nunciamento revoking the charters of those that did not. The list fills 
nearly four columns of small type in one of the St. Louis dailies. We 
scanned it carefully to see whether the Review Publishing Company 
was in it, but we are happy to find that the Secretary of State has not 
** got us on the list."’ Our careful secretary must have made the de- 
sired report and aflidavit, which we are sure he could do with a clear 
conscience. We are not in any combination or pool with any other law 
journal, not even with the Albany Law Journal or the Green Bag. We 
can take our corporal oath that we are not pooling our issues with the 
West Publishing Company’s Reporters, with the American Law Register, 
nor even with the Chicago Legal News. We have occasionally in the 
past purchased and absorbed a legal publication or two, and we have re- 
fused several offers of absorption. For the present we are going it 
alone. Indeed, how could it be supposed that we, the special organ of 
the people against trusts and monopolies, could think of such a thing? 
Of course, there is a judicial question behind the fiat of Mr. Secretary 
of State, and that is whether, where the legislature has, by a special 
statute or a general law, authorized the creation of a corporation, and 
adventurers have accepted the proposition and embarked their fortunes 
on the faith of it, their franchises can be taken away by the mere min- 
isterial act of the Secretary of State, although authorized by the legis- 
lature. It has been declared, unless our memory is at fault, that the 
charters of corporations cannot be annulled by ez parte proceedings, 
but can only be taken away by due process of law ani per legem terre. 
We have not time to look up the matter now, but we believe it to be horn- 
book law; and we take leave to doubt whether the Secretary of State 
could, if we had not filed the necessary affidavit, have taken away our 
franchises, any more than he could, vi et armis, have taken away our sub- 
scription books or emptied the contents of our interesting waste basket. 


ProresstonaL ADVERTISING.—It is well known that promoters of cor- 
porations find in many cases that they can do better by going into a 
State as a foreign corporation, and doing business therein thatcapacity, 
than by organizing within such State as a domestic corporation. This 
is especially true in regard to those States which exact a heavy tax for 
the license to be a corporation, as does the State of Missouri. Casting 
about and exploring the statutes of different States, with the view of 
finding which are most favorable to corporate organization and contain 


{ 

XUM 


125 


NOTES. 


the least onerous impositions and restrictions, many corporation lawyers 
have hit upon the little State of West Virginia. In fact, the organiza- 
tion in West Virginia of corporations intended to do business elsewhere 
and to have only a nominal existence in West Virginia, has become a 
regular business. The matter has been brought to our attention by a 
printed circular by a lawyer in that State, who explains to his corre- 
spondents for what purposes corporations may be created in West Vir- 
ginia and the cost of securing an organization. He then proposes to go 
on and attend to the professional work of organizing corporations in 
West Virginia for his outside correspondents, for a certain schedule of 
fees, amounting to $75.50; ‘‘ to which,’’ he says, ‘‘ is to be added my 
share of fee for our joint services in preparing papers, securing certi- 
ficate of incorporation, etc., to be charged by you and equally divided 
between us, as above stated.’”? He seeks to give himself additional 
credit with the members of the profession whom he thus addresses, by 
signing his name with the addition,—‘‘ Member American Bar Asso- 
ciation.”” We doubt whether this species of advertising is professional, 
and whether a member of the American Bar Association is making 
proper use of his membership by advertising it in this way. 


MewmortAt To Str Henry Marne WESTMINSTER ABBEY. — The Law 
Journal (London) says: — 


*‘ As the chairman of the Maine Memorial Committee, Lord Cross, the Sec- 
retary of State for India, unveiled on the afternoon of December 17, the memo- 
rial tablet which has been erected to the memory of Sir Henry Maine in the 
west aisle of the north transept of Westminster Abbey. Lord Cross was ac- 
companied by Lady Maine, Dean Bradley, Sir M. E. Grant Duff, Sir Frederick 
Pollock, Mr. Seton-Karr, M.P., Mr. Ilbert and others. Upon Lord Cross un- 
veiling the tablet, it was seen to be a medallion portrait carved in white marble, 
and placed in a slab of black marble. It has been executed by SirJ. Edgar 
Boehm, and is placed over the memorials to Richard Cobden and Major-Gen- 
eral Coote Manningham. The inscription, which was written by Sir Frederick 
Pollock, is in the following words: ‘ Sir Henry James Sumner Maine, K.C.S. L., 
1822-1888, Member of the Council of India, Master of Trinity Hall, Cambridge. 
Veterum prudentiam indagavit, Indis leges novas condidit suis antiqui juris fontes 
reclusit.2 No speeches were delivered, and Dean Bradley simply said he had to 
announce that the memorial to Sir Henry Maine had been added to those in 


Westminster Abbey.” 


The Law Journal adds on its editorial page: — 


“< Sir Frederick Pollock’s epitaph on Sir Henry Maine, which now stands in 
the west aisle of the north transept of Westminster Abbey, is an ingeniously 
terse rendering of the history of the law-writer and law-giver whom it com- 
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memorates. Probably Robert Freind, the master of Westminster School in the 
second quarter of the eighteenth century, who wrote many of the inscriptions in 
the Abbey, would not have used English and Latin on the same tablet. On the 


other hand, it cannot be said of Sir Frederick Pollock as it was of Freind by 
Pope:— 


«Friend, for your epitaphs I’m grieved, 
Where still so much is said, 
 ¢ One-half will never be believed, 
««¢ The other never read.’ ”’ 


LeGIsLATION RECOMMENDED BY THE NaTionaL Bar Association. — The 
following legislation was recommended by the National Bar Associa- 


tion at its last meeting, which was held at White Sulphur Springs, West 
Virginia, on July 3ist and August Ist, 1889: — 


An Act concerning the Negotiability of Promissory Notes. 
Be it enacted by , as follows: 


All notes in writing, whereby the maker shall unconditionally promise to pay 
to the order of any person, or unto the bearer, any sum of money therein men. 
tioned, shall be due and payable as therein expressed, and shall have the same 
effect, and be negotiable in like manner, and shall have days of grace, as inland 
bills of exchange, according to the custom of merchants. 


ACKNOWLEDGMENTS. 


An Act relating to Acknowledgments of Instruments affecting Real Estate. 


Section 1. Acknowledgments affecting real estate, form of. 
Section 2. Acknowledgments of married women, how taken, 
Section 3. Inconsistent acts repealed. 


Be it enacted by » as follows: 


Section 1. The following forms of acknowledgment may be used in the 
case of conveyances or other written instruments affecting real estate, and any 
acknowledgment so taken and certified shall be sufficient to satisfy all require- 
ments of law relating to the execution or recording of such instruments: — 

(Begin in all cases by a caption specifying the State and place where the ac- 
knowledgment is taken.) 

1. In the case of natural persons acting in their own right. 

On this —— day of , 18—, before me personally appeared A. B. (A. B. 
and C. D.), tome known to be the person (or persons) described in and who exe- 


cuted the foregoing instrument, and acknowledged that he (or they) executed 
the same as his (or their) free act and deed. 


2. In the case of natural persons acting by attorney. 
On this —— day of , 18—, before me personally appeared A. B., to me 
known to be the person who executed the foregoing instrument in behalf of C. 


D., and acknowledged that he executed the same as the free act and deed of said 
C.D. 
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3. In the case of corporations or joint-stock associations. 

On this —— day of ,» 18—, before me appeared A. B., to me personally 
known, who, being by me duly sworn (or affirmed), did say that he is the pres- 
ident (or other officer or agent of the corporation or association) of (describing 
the corporation or association), and that the seal affixed to said instrument is 
the corporate seal of said corporation (or association), and that said instru- 
ment was signed and sealed in behalf of said corporation (or association), by 
authority of its board of directors (or trustees), and said A. B. acknowledged 
said instrument to be the free act and deed of saidcorporation (or association). 


(In case the corporation or association has no corporate seal, omit the words 
“the seal affixed to said instrument is the corporate seal of said corporation 
(or association), and that,” and add at the end of the affidavit clause the words 
“and that said corporation (or association) has no corporate seal.’’) 


(In all cases add signature and title of the officer taking the acknowledg- 
ment.) 


Sec. 2. When a married woman unites with her husband in the execution of 
any such instrument and acknowledges the same in one of the forms above 
sanctioned, she shall be described in the acknowledgment as his wife, but in 
all other respects her acknowledgment shall be taken and certified as if she 
were sole; and no separate examination of a married woman in respect to the 
execution of any release of dower or other instrument affecting real estate shall 
be required. 

Sec. 3. All acts and parts of acts in conflict with this act are hereby re- 
pealed. 

LIMITATION OF ACTIONS. 


An act limiting the time within which actions may be brought upon contracts 
in writing, not under seal. 


Be it enacted by , as follows: 


SECTION 1. No action to recover money upon a contract in writing, not un- 
der seal, shall be brought after six years next after the right to bring the same 
shall have first accrued. 

Sec. 2. When a cause of action has arisen in a State (or Territory) other 
than this, or in a foreign country, and between non-residents of this State (or 
Territory) and by the laws thereof an action can not be maintained, by reason 
of the lapse of time, an action thereon can not be maintained in this State (or 
Territory). 

Src. 3. This act shall only apply to contracts hereafter made, and all laws in 
so far as they are inconsistent with this act, are hereby repealed. 


1876-1889: Austin Apsott’s VALEDIcTORY As Eprtor oF THE Datty 
Reeister. — We regret to read in the Daily Register (New York) of 
December 31st, the announcement of Mr. Austin Abbott that he retires 
from the editorial chair of that publication. We hope, however, that 
this is not to be his permanent retirement from legal journalism. The 
Daily Register has been one of the exchanges which we have always 
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opened with interest, because of the valuable critical articles on its 
editorial page, known to have been written by this eminent legal thinker 
and author. We have reproduced many of his articles in our columns. 
Lately he has become an original contributor to this publication, and 
his articles, generally short and touching upon practical questions, we 
are sure have always been read with profit by our readers. In his 
valedictory as editor of the Daily Register Mr. Abbott makes the fol- 
lowing observations concerning legal journalisim and his contemporaries 
in that field of labor: — 


“ During these thirteen years we have watched together through these columns 
the progress of American jurisprudence, and these current studies of the work 
of the courts, of the legislators and the text-writers, have been echoed by our 
exchanges with many gratifying evidences of their usefulness to the profession 
at large; and I should not fail to add that I ‘have owed much—and shall in my 
professional work continue to owe much—to these contemporaries, who are 
filling so large a place now among the most valued agencies for keeping the pro- 
fession informed upon the law as it is. The time has gone by when the law can 
be Jearned like a matter of ancient history. The records of the past, whether 
ancient, medieval or modern, and whether‘in text-hooks or annals or reports, 
can show us nothing more than the roots of the law. The law is not in the 
books. The books give us what this judge or writer thinks about the law, or 
did think about it when he wrote. But the law is in the air —it is in the life 
and force of the community about us, as regulated by the ever developing judg- 
ments of judicial power. The books give us approximate statements. But the 
original thought and fresh observation of the reader must incessantly verify and 
test what has been written, and cannot help modifying these records of the past 
in their application to the controversies of the day. The legal journals of our 
day are rendering a yet too little recognized service in this respect, and to have 
co-operated in this service has been a pleasure quite as great as any that my 
readers have found in what I[ have put before them.”’ 


Tue Green Bac.— We have received a bound volume of this valuable 
periodical, and are glad of the opportunity to peruse it in a permanent 
form. It contains many excellent and readable articles, and numerous 
portraits of lawyers more or less distinguished. It affords a curious 
study, to run through these portraits and note the different expres- 
sions of countenance assumed by the different subjects while sitting to 
have their portraits taken. Some of them stare as though they would 
break the camera. Some of them smile with a serene self-satisfaction 
derived from the contemplation of their own learning and eminence. 
Some of them look wise, and some otherwise. The editor of the Green 
Bag has succeeded in presenting, in the course of the year, a great deal 
of ‘‘ entertaining ’’ matter, but we cannot agree with his title-page that 
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it is “‘ useless.’” Entertainment to a tired lawyer is not useless, though 
it may be doubted whether he needs the entertainment in the narrow 
limits of his own profession. When a lawyer gets through with his 
pleadings and precedents, if he ever does, it would seem that his mind 
ought to become a little discursive ; that he ought to read a little his 
tory, philosophy, poetry, theology, fiction,— anything to take him out 
of his case of pigeon-holes and broaden his understanding: such, for 
instance, as Soules ‘‘ Practical Geographer,’’ or ‘‘ Hamlet Revamped.’’ 


Nor Quite Enovcu.— Prof. Bailey, of North Carolina, writes: ‘‘I 
had generally lectured my students that our great Master Blackstone’s 
division of the laws of England, namely, special customs and certain 
particular laws which obtained in certain courts, was not applicable to 
the United States. But it so happens that it is claimed for a certain 
court in North Carolina that a different form of the judgment of nil 
captat is practiced from that of the rest of the State. I was called 
upon to defend in this court an action of ejectment, representing with 
several other counsel, different defendants. We obtained the verdict, 
and, as usual, I was delighted to draw the judgment, which, not knowing 
the peculiar custom above alluded to, I did in this wise. After reciting 
the verdict, ‘it is thereupon considered by the court here that the 
plaintiffs do take nothing by their said action, and that the defendants 
do go thereof without day; and that the defendants do recover their 
costs,’ etc. This form I showed to my associates, and all but one 
approved of it. This one handed it back to me with an evident air of 
dissatisfaction ; whereupon I said: ‘ General, is it not correct ?’ He 
responded: ‘ Waal, I hardly think it’s quite full enough — you say itis 
considered that the plaintiffs do take nothing by their action. Waal, I 
like that very well; but you go on and the defendants go without day. 
Now suppose those d—n rascals come back in the night-time, then 
what?’ I, of course, added without day ‘or night.’ ”’ 


Vauipity or Wortp’s Farr Susscriptions. —The subscriptions by 
which several cities which are competing for the location of the pro- 
jected World’s Fair propose to ‘‘indemnify’’ the government are of 
doubtful validity, whether made by individuals or by corporations; for 
the courts, acting upon the principle that every promise to be enforced, 
must have a good or valuable consideration to uphold it, have held that 
something more than the naked promise to give is necessary, and that 
the public advantage is not of itself a sufficient consideration to sup- 
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port the promise.! It is true that if the promise itself or any other 
promise upon which it is founded, contains a request, or that which, by 
fair consideration, can be construed as a request, to the promisee, or 
to others for whose benefit the promise is made, to do any act, to incur 
any expense, or to undergo any inconvenience, and the act is done, the 
expense incurred, or the inconvenience suffered, — this will constitute 
a sufficient consideration to support the promise.? We call attention to 
these principles, for the purpose of making it appear that, in case Con- 
gress should locate the World’s Fair at one of the competing cities, — 
New York, Chicago or St. Louis, —and should appropriate money to 
carry it through, it would be problematical whether, as a mere matter 
of law, the subscriptions could be enforced and the government get 
back a cent of the money so advanced. 


Tue Dirricutty or ApmiisTeRING A CuineseE Oatu. — The follow- 
ing statement is going the rounds of the newspapers, illustrating the 
difficulties of administering an oath which will be binding upon the 
conscience of a Chinaman :— 


* An interesting ceremony took place in the recent trial of Chinese gam- 
blers in Philadelphia. Young Bung was called to the stand. Mr. Boyle asked 
that the most solemn of Chinese oaths be administered, which was nothing less 
than the decapitation of a live chicken, and two live shanghais were brought 
in. Interpreter Chew spread a strip of muslin in front of the witness-stand 
and prepared a fire in one of the tin cuspidores to burn the rooster’s blood. 
The fire was kindled by means of sticks. Judge Bregy warned the audience 
to be seated, saying that he did not want the witness to be affected by any 
laughter. Mr. Shapley remarked that before this business was gone through 
he wanted to know whether this was a solemn oath or merely an incantation. 
Interpreter Chew said it was binding on their conscience. ‘ What is the reason 
for the solemnity of this oath?’ he asked. ‘They believe that everything has 
a spirit, good or evil,’ was the reply. ‘After a Chinaman cuts off a rooster’s 
head he believes that the spirit will trouble him if he tells a lie? The oath 
was read by the interpreter to the witness, who repeated it after him. The 
words are: ‘This day I come here as a witness to tell the truth and not to 
give evidence on one side. My heart must be clean. If I don’t tell the truth 
myself and my whole family will die, and I pronounced it with my own mouth 
if I tell a lie to help,the gambling case, may I die in the destruction of sinking 


1 Trustees v. Stewart, 1 N. Y. 681; v. Garvey, 53 Ill. 401; s. c. 5 Am. Rep. 
Howard v. Williams, 2 Pick. (Mass.) 51; McAuley v. Billenger, 20 Johns. 
80. “(N. Y.) 89; Thompson v. Mercer 

2 Philomath College v. Hartless, 6 County, 40 Ill. 379. See also George 
Ore. 158; 8s. c. 25 Am. Rep. 510;  v. Harris, 4N. H. 535, 

Barnes v. Perine, 12 N. Y. 18; Trustees 
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down to a bottomless sea, and my stomach burst open, and no ground to bury 
my body.’ A large knife was handed the witness and the rooster was thrown 
on the floor, but Bung made a bungling job of it. In his efforts to chop his 
head off he became so excited that his hand slipped and he slashed Interpreter 
Chew. This was repeated when Chew tried to change the chicken’s position. 
But finally the fowl was killed and the blood burnt in the spittoon. The second 
chicken shared the same fate, and some mysterious signs were made with the 


dead body. Among the spectators were a number of college professors and 
the members of the Oriental Club.” 


UnconstiruTionaL. — The Washington correspondent of 
the New York Tribune tells the following good anecdote: — 


“That must have been a near relative of Senator Call, of whom Colonel 
W—, of the Engineer Corps, told me the other day. The Colonel had been 
sent down to a certain Florida stream, the improvement of which was con- 
templated in one of the river and harbor bills, with instructions to gauge its 
water. While engaged with his men in this operation, an old fellow came 


along with a cart drawn by a single ox, on which was a small quantity of wood. 
Halting his team as he came near, he said: — 

¢ What on ’arth are them men doin’ thar?’ 

“<¢ Well,’ replied the colonel, ‘they are trying to find out how many bucket- 
fuls of water run down this creek in twenty-four hours?’ 

“The man gazed at the party in mute wonder and asked: — 

‘¢¢ Mister, are that a fact?’ 

“ ¢ Yes,’ said the colonel, ‘ that is just what they are doing.’ 

“« After an earnest contemplation, the man shook his head, and in grave tones 
replied: — 


«Well, mister, it do appear to me that that thar thing are onconstitutional.’ ” 


Tue New Lorp Justice or Appear. — Sir Michael Morris, an Irish 
barrister, has lately been appointed a Lord Justice of Appeal, under the 
tile of Lord Morris. The Law Journal (London) has a curious dis- 
cussion as the nature of his title, criticising some statements in the 
London Times, and concluding with the statement, hard for us poor 
Americans to understand, who have neither lords nor peers to comfort 
us, that, while Lord Morris is a ‘‘ life lord,’’ he is not a “‘ life peer.’’ 


How a British Jury Arrives at its Verpict. —The Jurist (Lon- 
don) gives the following account of how a British jury arrived at its 


verdict, which will tend to impair the traditional confidence in that in- 
stitution :— 


“We have all of us heard very remarkable stories of the way in which juries 
aometimes arrive at their verdicts. Here is one that has been going the round 
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of the papers lately. A young woman was being tried for the murder of her il- 
legitimate child. It was a most painful case, and although it was against the 
weight of evidence, there was a great relief when the jury gave a verdict of ac- 
quittal. Asked privately how they came to deliver such a verdict, the foreman 
stated that he had seen the black cap lying on the judge’s bench, and the sight 
was too much for him; he hadn’t the heart to bring ina verdict of guilty. ‘And 
the others?’ ‘Oh, well,’ said the foreman, ‘ten of them were neighbors and 
customers of mine, and I easily persuaded them.’ ‘What about the eleventh 
man?’ ‘Well, he was a farmer whom I didn’t know; and I said to him, ‘ Well, 
Mr. Chumps, what do you think about this case?’ ‘Oh!’ he replied, ‘I aint’ 
thought nowt about it at all, sir?’ Yet the trial had lasted for the whole of a 
day.”’ 


Tue CENTENARY OF THE SUPREME Court OF THE UNITED Srates. — The 
hundredth anniversary of the organization of the Supreme Court of the 
United States will take place at New York, the city in which the court 
held its first session, under the auspices of the New York State Bar 
Association, assisted by a committee of the American Bar Association. 
The following programme has been announced :— 


‘The commemorative exercises contemplated by the plan adopted by the gen- 
eral committee shall be held in the Metropolitan Opera House, on Tuesday, 
February 4, 1890, commencing at 10:30 a. m. The presiding officer shall be 
Hon. Grover Cleveland. The order of exercises shall be as follows: 1. Music 
by an orchestra. 2. Invocation by the rector of Trinity Church, Rev. Morgan 
Dix, 8. T. D., D. D. 3. Introductory remarks to exercises and of welcome to 
the court, by the president of the New York State Bar Association, Hon. Will- 
iam H. Arnoux. 4. Address by Mr. William Allen Butler, of New York, on the 
origin and first organization of the court under the title, ‘The First Session of 
the Supreme Court,’ or ‘The Supreme Court One Hundred Years Ago,’ or other 
appropriate title for an historical review of the creation and first meeting of the 
court, and of its place in the constitutional system of the United States as the 
judicial department of the government, including its relations to the entire 
Federal judiciary. 5. Address by Hon. Henry Hitchcock, of St. Louis, Mo., on 
the exercise of the powers of the court since its organization under the title of 
‘The Court and the Constitution,’ or ‘The Supreme Court in the National 
History,’ or other appropriate title for a review of the enlarging scope of the 
powers and influence of the court in all departments of its jurisdiction, and 
especially as to constitutional questions, and its relations to the jurisprudence 
of the country. 6. Address by Hon. Thomas J. Semmes, of New Orleans, La., 
on the personality of the court, under the title, ‘John Jay, His Associates and 
Successors,’ or ‘ The Chief Justices and Associate Justices of the Supreme Court 
of the United States,’ or other appropriate title for a memorial sketch of the 
chief justices and associate justices illustrative of the uniform high personal 
character of the members of the court. 7. Address by Hon. Edward J. Phelps, 
of Burlington, Vt., on the relation of the court to the permanent administration 
of justice in enforcing the supreme law of the land as the guaranty of civil 
liberty, personal rights and the perpetuity of the Union, under the title, ‘ The 
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Supreme Court and the Sovereignty of the People,’ or ‘ The Supreme Court, the 
Safeguard of Civil Rights,’ or other appropriate title for a survey of the powers 
and responsibilities of the court as a permanent department of the government, 
and as a conservator of our free institutions under a Constitution which, 
in the words of Chief Justice Marshall! is ‘intended to endure for ages 
to come, and consequently to be adapted to the various crises of human 
affairs.’ The above addresses not to exceed in delivery thirty minutes each. 
8. Response by the court through the chief justice, and if so ordered by it, any 
of the associate justices. 9. Address by the presidentof the United States, 
Hon. Benjamin Harrison. 10. National hymn, ‘My Country, ’Tis of Thee,’ all 
present participating. 11. Doxology. 12. Benediction by the senior pastor of 
the Collegiate Reformed Church.” 


Tue ATTORNEY-GENERAL ON THE RELIEF OF THE FEDERAL Courts. — 
In the report of Mr. Attorney-General Miller, the following passages 
occur: — 


‘““Without entering into details as to any plan in this matter, I simply sug- 
gest, as an illustration of the urgency of doing something, that the eighth cir- 
cuit, including the two new States of Dakota, consists of nine States, embracing 
twelve districts and twenty-five divisions. It is, of course, unnecessary to say 
that no circuit judge can hold the circuit courts as contemplated by the present 
system in all of these districts. The condition of things in the Supreme Court 
is still worse, and that court is getting every year further in arrears. The 
docket of the Supreme Court at the end of 1887 showed an increase of sixty- 
seven cases during the year, and for 1888 an increase of one hundred and 
thirty-three cases during the year. In other words, the increase was twice as 
great last year as in the one next preceding, and the present state of the bus- 
iness indicates that the proportionate increase of the business will be still 
greater in the current year. Without further dwelling on this matter I call 
special attention to the recommendations upon this subject of my predecessor 
ineach one of his annual reports, and especially to the report of 1885, where 
ue set out in full what was known as the Davis bill.’’ 


REFORMING THE FEDERAL Jupiciary. — The present Congress has got 
to work much earlier than its predecessor, and promises to get through 
with some work. For the first time in eight years both branches of 
Congress are in the possession of one party, and the occupant of the 
presidential office owes his position to the same party. The question 
is, whether Congress will do anything commensurate with what ought 
to be done toward reforming the Federal judiciary. Hitherto the rea- 
son which has prevented the necessary increase in the judicial force 
has been almost infamous. It has sprung from the fact that at least 
one branch of Congress was in the possession of a party opposed to the 
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executive, and that the politicians in that branch of Congress were not 
willing to allow the judicial force to be increased, simply because the 
appointments would be made from men of the opposing party. It is 
a shameful commentary on the system of party government, as car- 
ried on in the United States. Now the country will look anxiously to 
see whether the present Congress will come within a gunshot of doing 
what ought to be done. The first thing to be done is to relieve the 
Supreme Court in some manner, so that an appeal to that court will not 
be a denial of justice by reason of the delay which must lapse before a 
cause can be heard. The second thing is to strengthen the Federal 
judiciary where it sadly needs strengthening, to wit, at the bottom. 
There is not a State in the Union in which the people, if the question 
could be put to a vote, would sanction, or even endure, a system in 
which the decision of a single judge at ‘nist prius is final in contro- 
versies where the amount involved ranges between $2,000 and $5,000. 
Yet such is the state of things in the Circuit Courts of the United 
States under the jurisdiction of those courts as at present established. 
If all cases at law and equity, not appealable to the Supreme Court of 
the United States, could be reviewed before an intermediate court of 
appeal, composed of capable judges whose minds had not become prej- 
udiced by the fact of having tried the case at nisi prius, the system 
would be tolerable. If every case not reviewable in the Supreme Court 
of the United States could be reviewed before the circuit and 
the district judge, the system would be more tolerable than it now is, 
provided we had in all cases capable lawyers for circuit and district 
judges. We have many capable lawyers on the Federal circuit and 
district bench, but we have some incapable ones. In fact, there 
are men there who were appointed for the mere reason that they were 
successful politicians, and who are not qualified for the offices which 
they attempt to fill: of whom it may not unjustly be said that, although 
the salary annexed to their offices is small, they do not earn it, small 
as it is. There are other instances of judges who stood well at the 
bar, and in some cases as judges of State courts, before they were ap- 
pointed to the Federal bench, and who, since being so appointed, have 
become so puffed up with conceptions of their own importance as to 
be almost intolerable. In other instances such judges, not subjected 
by an appellate court to any adequate superintendency or under any 
danger of impeachment or other removal, have acted in a very arbitrary 
manner. 

An example of this came to our attention not long since, growing out 
of a suit against a corporation for damages which was tried before one 
of the newly appointed Federal district judges, sitting in the circuit 
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court, in one of the Southern States. It had always been the practice in 
that State, both in the State and in the Federal courts, to try cases with 
the understanding that every adverse ruling made by the judge was ex- 
cepted to by the party against whom the ruling was made, without 
going through the formality of requesting the judge to note an excep- 
tion. The trial ended in the evening, and the judge said he would ad- 
journ the case until morning, when he would charge the jury. When 
the case was called in the morning, instead of charging the jury, he 
directed a verdict for the defendant. The counsel for the plaintiff was 
greatly surprised, and neglected to state formally that he excepted to 
the ruling of the court. A day or twoafterwards and during the term 
he tendered a bill of exceptions, which the judge refused to sign, on the 
ground that an exception had not been taken at the time. This was 
the first instance within professional memory when any judge had so 
acted in any court, Federal or State, within that State. The judge was, 
however, gracious enough to certify the facts as we have stated them, 
and the record went to the Supreme Court with that certification. Of 
course the plaintiff in that case is helpless. He is technically without a 
bill of exceptions in the record, and his judgment will be aflirmed, if 
it has not already been done. 

Another instance which has come to our attention is that of a judge 
recently appointed from a State court, in one of the Western States, 
who stood well as a lawyer and asa judge. His appointment seems 
to have given him an exaggerated idea of his ability as a lawyer and a 
judge, so much so that in some cases it is almost impossible for counsel 
to induce him to hear argument. Lawyers who have studied their case 
for months go before him and attempt to argue their case, only to be 
shut off with intimations that they know nothing about it. One case 
has come to our attention where a party has gone to the expense of 
printing an argument at a cost of some $200, for the reason, chiefly, 
that he despairs of being able to get a proper hearing before the judge 
on oral argument. In acountry where the bar possesses adequate 
strength they would not endure such treatment at the hands of any 
judge, State or Federal; but the extent to which the bar in the United 
States stands in fear of the judiciary is humiliating. It amounts 
to cowardice and servility. 


ReELAtTIons OF AUTHORS AND PuBLisHERS. — The late Peter C. Baker, 
head of the well known New York publishing house of Baker, Voorhis 
& Co., in a communication to the American Law Review, which has 
remained unpublished in consequence of his death, indulged in the fol- 
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lowing readable gossip concerning the relation of law writers and pub- 
lishers : — 


** Perhaps it may be expected at this symposium that the law-book publishers 
should say something in reference to their connection with authors. But this 
subject has been so often discussed that I feel [can add nothing of special 
value to it.. The whole matter to my mind is very simple. An intelligent 
shrewd publisher desires good authors on his list. The prosperity of his busi- 
ness depends on the good-will and esteem of authors, and no publisher who 
understands his trade can hope to succeed unless he treats authors fairly. He 
must know that good authors are sought for, and if he does not deal liberally 
with them some one else will. In these times of sharp competition for good 
books, there is very little danger of good authors not receiving all that can fair- 
ly be paid for their labor. The danger is, that reckless publishers will promise 
more than they can pay, and that authors may receive more ‘than the traffic 
will bear.’ But the best proof ‘that law publishers and law authors understand 
each other quite well, is that there are so few that cut loose from each other. 
If you will examine publishers’ lists you will see how long many authors and 
publishers have been working together, and how loyal they have been to each 
other. My own experience is like many others who feel as much interest and 
pride in the books that they publish, as it is possible for the authors themselves 
to feel. 

** My opinion is that much that is said in reference to the unsatisfactory rela- 
tions of authors and publishers, comes from the failure of so many books to pay 
expenses. Where a book is unsuccessful, both author and publisher are un- 
happy, and generally each blames the other. The author thinks if he had 
selected a different publisher, his book would have been successful, and the 
publisher is equally certain that the author was not competent, and hence the 
failure. Herein lies much of the trouble which gives rise to the impression 
that authors and publishers do not agree. They do agree extremely well when 
both make money out of a venture, and I think one of the pleasantest recollec- 
tions of my life go back to the times, when a once eminent author (now de- 
ceased), brought in to see us his young wife, and joyfully said, ‘I have, from 
the copyright royalties you have paid to me, just bought a modest house, and 
now you must provide enough money to furnish it.’ And enough more was paid 
to satisfy this most successful author. 

Had I time I could tell a most interesting story respecting this young lawyer’s 
popular book, which for ten years yielded a large revenue to author and pub- 
lisher. I could also show very plainly that many books owe not only their very 
existence, but their long, healthy, vigorous and profitable life, almost entirely 
to the publisher. — But the eminently successful books are few, and many re- 
quire years of patience and toil to produce. I have in mind one of the most 
popular law works ever published by any firm, which I think I was at least ten 
years in inducing a certain author to prepare; and several others that I could 
name have taken five or six years to produce; and some, I am sorry to say, 
were ‘still born, ’— After all the thought and care expended by publisher and 


author they didnot live! But this is an unpleasant part of the subject, and I 
will drop it.”’ 
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Tue Perits or Law Pusiisntnc. — The same able business man and 


graphic writer dropped the following observations on the perils of law 
publishing : — 


“There seems to be no limit to the making of books, and the law-book 
branch of the business is as much overdone as any other. Games of chance are 
attractive to the many because of the prizes which are promised, and publish- 
ing has well been called ‘a lottery.’ Itis indeed so. I believe that more than 
half of the law books that are published do not pay the cost of manufacture. 
Some pay a little more; some pay a small profit, and a few pay well. The prizes 
are few; the blanks are many. Confined to a single class of purchasers, and 
many Of the books necessarily adapted only to local practice, the sale of law 
books is especially limited, and consequently they are much higher in price 
than miscellaneous books which are bought in large numbers by all classes. 
Prudent publishers decline many more manuscript books than they publish, and 
the most reliable houses may be those whose lists are not the largest. 

‘¢One great peril at present of publishing is the fear that your book may be 
met by another on the same subject at about the same time as your own ap- 
pears; and usually there is only room for one of the books. A divided sale 
means loss to both publishers. There are severalin our business who have 
had this unfortunate experience. Many years ago it was the custom for pub- 
lishers to make ‘ announcements’ of books that they had ‘in press or in prep- 
aration,’ and I believe they were almost always bona jide announcements. But 
unfortunately for the good faith of the trade, some in it took advantage of 
these legitimate announcements, and if ap attractive work was named in arival 
publisher’s advertisement the greed of an ‘enterprising’ competitor caused 
him to make secret inquiries as to the condition or progress of his rival’s 
promised book, and if he could secure an author who would ‘rush’ through an- 
other book on the same subject, he would take his chances of forestalling the 
work first announced, and usually (as his tricks were not suspected), he suc- 
ceeded in getting his book first on the market. My own firm has had several of 
its most promising subjects ‘ appropriated’ inthis way. * * * 

“It would be a great gain to our business could some way be devised by 
which publishers might not clash by publishing books on the same subjects so 
closely to each other. Better rates could be paid to authors, and better books 
would .be made, could the assurance be given that the sales would not be 
divided by a rival book. As it is now, no publisher dare announce an important 
work until it is about ready; and perhaps even then another work on the same 
topic will be issued a few weeks afterwards. I think the old way of respecting 
‘announcements’ is much preferable to the present method of ‘ working in the 
dark,’ and ascertaining after thousands of dollars have been spent on an im- 
portant work that another by a rival house will appear about the same time as 
your own expensive treatise, digest, or other law book.”’ 


Mr. Justice Brewer. — The President, after a great deal of con- 
sideration of several names which have been suggested to him for the 
appointment of associate justice of the Supreme Court of the United 
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States in place of Stanley Matthews, deceased, appointed the Hon. 
David J. Brewer, of Kansas, at the time of the appointment circuit 
judge of the United States for the eighth Federal circuit. Judge Brewer 
was born at Smyrna, in Asia Minor, something more than fifty years 
ago. His father, the Rev. Josiah Brewer, was a missionary in that 
country at thetime. He returned to this country when David was three 
years old. Judge Brewer is nephew of David Dudley, Stephen 
J. and Cyrus W. Field. His mother was sister to the Fields, and 
it is from that source that he probably derived his fine intellect. 
The boy had a good education, as American educations go; that is, he 
was drilled to a certain extent in Greek and Latin and the higher 
mathematics, according to the curriculum of the so-called classical 
course in Yale College, —which consists in teaching young men a 
vast mass of knowledge which they will-have to throw away in after 
life. This training, however, enables Judge Brewer to interlard his 
happy speeches with an occasional Latin quotation, though in this respect 
he cannot quite equal Chief Justice Fuller, who is a graduate of Bow- 
doin. Among the college-mates of Mr. Justice Brewer were the Hon. 
Henry B. Brown, of Detroit, and John Mason Brown, of Kentucky, 
both of whom were prominently named in connection with the appoint- 
ment; also Gen. Wager Swayne, of New York, son of the late Mr. Jus- 
tice Swayne, of the Supreme Court of the United States. After graduat- 
ing, Mr. Brewer studied law for a year in New York, and then removed 
to Kansas. It did not require much learning to be a lawyer in Kansas 
at an early day, and it only required the habits of a student to enable 
one to become a prominent and successful lawyer. Young Brewer did 
not sit in a country lawyer's office with his heels on a pine table and 
tell nasty anecdotes and squirt tobacco juice in the fire-place; but he 
studied the law with diligence, and his learning and talents were soon rec- 
oganized by his being elected to a seat on the Supreme bench of his State. 
He was twice re-elected, and was entering upon his third term when he 
was appointed by President Arthur to be judge of the eighth Federal 
circuit, in the place of Hon. Geo. W. McCrary, who had resigned. 

He delivered a great many excellent opinions while on the Supreme 
bench of Kansas, intermixed with some indifferent ones. Most of the 
opinions which he delivered as United States Circuit Judge were oral 
opinions, taken down by stenographers and not really in proper shape 
to be reported. If he had been more careful with the frame of his 
opinions, as his eminent predecessor, Judge Dillon, was, it would have 
been better for his reputation, which, though good, is not equal to the 
reputation of that great lawyer. His judicial deliverances are, on the 
whole, entitled to rank well, though here and there one is found which 
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is a curious aberration. The same may perhaps be said of all judges, 
to a greater or less degree. Some of his rulings in the Wabash re- 
ceivership case can not be supported on any theory knowa to lawyers. 
Nevertheless we suppose that no judicious lawyer, acquainted with his 
previous character, doubted his integrity in those rulings; though it is 
to be confessed that the brokers and some of the business community 
did. On the other hand, it could not be said of him that anything done 
by him afforded the foundation for a suspicion that he had used the 
great power afforded by the receivership of a railway system, directly or 
indirectly, as the means of advancing his candidacy for a political office. 
If he had been judged by those rulings exclusively, neither his appoint- 
ment nor his confirmation would have been deserved. But he was cor- 
rectly judged by his whole record; and his record, taken as a whole, is 
undeniably good. He is, without doubt, a learned, honorable, high- 
minded, laborious, studious lawyer, upright in all the relations of life, 
correct and proper in all his personal habits, whose learning will bring 
aid to the great court to which he has been appointed, and whose career 
in that office will justify the wisdom of his appointment. 

A curious thing relating to his confirmation is that the opposition to 
it came chiefly from a nest of temperance fanatics who seem to have a 
few adherents in the Senate. The people of Kansas enacted an amend- 
ment to their constitution prohibiting the manufacture and sale, within 
that State, of intoxicating liquors. This article struck down and rendered 
valueless all the capital engaged in brewing and distilling within the 
limits of the State. A judicial question was raised in the United States 
Circuit Court before Judge Brewer, whether the State could do this, 
under the constitution of the United States, without making compensa- 
tion for the property, which, hitherto employed in a lawful pursuit, had 
been rendered valueless for the public good, upon a new conception of 
what was for the public benefit. Judge Brewer held that compensation 
must be made. The decision did credit to the breadth of his intellect 
and to his enlarged sense of justice, but it was reversed by the Supreme 
Court of the United States. Now, the temperance fanaticism of this 
day seems to know no bounds, to stop at no obstacle, to possess no 
sense of justice, to be willing to override the right of trial by jury, the 
principle that private property shall not be taken for public use without 
just compensation, and every other landmark of popular liberty founded 
in the principles of the common law, which stands inits way. A fanatic 
who edits a temperance paper in New York City took up the cudgel 
against Judge Brewer and went to Washington and tried to have the 
Senate reject his nomination, for the reason of that decision. An old 
fanatic who represents one of the New England States in the Senate 
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actually took up this silly crusade, and secured several senatorial votes 
against his confirmation on that ground. The two Senators from South 
Dakota voted against his confirmation, on the trivial ground that, 
- while circuit judge, he had appointed a gentleman living at Leaven- 
worth, Kansas, to be the clerk of his court in South Dakota, —a pro- 
ceeding which, though improper, had no reference whatever to the ques- 
tion of his fitness to fill the office of a judge of the Supreme Court of 
the United States. Indeed, the debates in the Senate on the question 
of his confirmation, so far as they have leaked out, were not at ali 
creditable to that body, and show that, notwithstanding the dignity of 
that body in regard to its political power, many of its members proceed, 
in the exercise of their offices, on conceptions as small as those on which 
members of our State legislatures proceed. 

It is said that the mind of the President for a long time wavered be- 
tween Judge Brewer and Judge Brown, of the United States district 
court for the eastern district of Michigan. A vacancy having occurred 
in the sixth circuit, Judge Brown, other things being equal, would have 
been the most natural appointment. When Judge Brewer heard that 
his name was being mentioned for the appointment, he wrote to a friend 
in Washington to the effect that he did not wish to be a candidate in 
opposition to his old friend and college mate, Judge Brown. The 
writer of this article has in his possession a personal letter from Judge 
Brown expressing precisely the same feeling toward Judge Brewer. 
The feeling is honorable to them both. They are both large-minded, 
magnanimous men; and when the next vacancy occurs, if it occurs 
during the present administration, it is not at all unlikely that Judge 
Brown will be appointed to fill it. 
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Recetver’s CertiFicaTes TO HELP in Distress.— A more 
complete case of railway distress, calling for ‘‘ extraordinary methods 
for the preservation of its property,’’} has never come to our observa- 
tion than that presented by the case of the Central Trust Co. v. 
Tappan,? where it was held that the discretion of a court having 
possession of a railway by means of its receiver was properly exer- 
cised, in directing the issue of receiver’s certificates to help the poor 
concern out of its difficulties. There was ‘‘no money in the treasury, 
and there was no working capital on hand to pay current expenses, 
and the railroad company was without credit, had no rolling stock, ex- 
cepting a locomotive, upon which there was a vendor’s lien of $4,775, 
and one car, for which avery high rental was being paid when the re- 
ceiver came into possession of the property.’”? Under these circum- 
stances the Supreme Court of New York, at General Term, felt warranted 
in affirming an order, made at special term, directing the receiver to 
issue certificates of indebtedness which should become a first lien upon 
the property. 


Can A BENEFICIARY TAKE UNDER A WILL, wHO Mourpers THE TEs- 
TATOR? —In Riggs v. Palmer,* the Court of Appeals of New York has 
recently decided that, where a man makes his will in favor of A. B.,and 
A. B. gets impatient at the unconscionably long time his testator de- 
lays dying, and hastens the matter along by murdering him, the ben- 
eficiary is thereby precluded from taking under the will. Two of the 
judges dissented. That there should have been dissenting opinions 
upon such a question, is a curious illustration of the way the legal mind 
works, and of the vast distance at which it sometimes diverges from the 
processes of the common miud and from conceptions of common sense 
and common justice. It is greatly to be regretted that one of the dis- 
senting judges was Judge Danforth, an old judge of learning and rep- 
utation, who recently retired from the bench under the provision of the 
constitution of New York retiring judges who have reached the age of 
seventy. Itis difficult to reason upon such a question; and yet judges 


1 See Raht v. Attrill, 106 N. Y. 432. 99 Cent. L. J. 470. 
2 6 Rail. & Corp. L. J. 489. 
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have reasoned upon it, and upon both sides of it, as may be seen by 
perusing the opinion. Indeed, an analogous precedent is found for the 
conclusion of the minority, in the decision of the Supreme Court of 
North Carolina, where it was held that a wife did not forfeit her right 
of dower by assisting another person in murdering her husband.! But 
the analogy of this case is not a strict one, for it is assumed that the 
right of dower of a wife in North Carolina, as at common law, is a dis- 
tinct interest in her husband’s estate, of which she cannot be divested 
in his life-time, except by her consent to his deed, expressed in the man- 
ner pointed out by statute; or, at common law by running away with 
an adulterer. But it is a curious commentary on the way in which 
judges reason, that, while a wife can be deprived of her dower for the 
crime of quitting her husband and eloping with an adulterer, she can- 
not be debarred of it for the greater crime of murdering him, perhaps 
at the instigation of an adulterer, or of one who desires to possess her 
body through his murder, as King David got possession of the mother 
of Solomon through the murder of one of his subjects who was her 
husband. The London Law Times makes some sarcastic comments 
upon the fact of there being dissenting opinions upon such a question 
as that which was under consideration in the New York Court of Ap- 
peals. Wedo not think that sarcasm is a proper weapon to be em- 
ployed in criticising the opinions of judges. They almost universally 
act from just and honest motives, though the habit of reasoning arti- 
ficially and of reasoning in half their professional work before they go 
to the bench on the wrong side of controversies, undoubtedly impairs 
their power of reasoning justly, and in accordance with what passes 
under the name of common sense. 

The conception that one in whose favor a will has been made, to his 
knowledge, can beallowed to hasten his possession of the estate by murder- 
ing his benefactor and testator, is amost monstrous conception. It would 
have been an ineffaceable disgrace to American jurisprudence, if the 
Court of Appeals of New York had so declared. So to hold, because 
there is a statute empowering a man to make a will in favor of another, 
is merely, as was said in the majority opinion, to stick in the bark of 
the statute. It is the most conspicuous sticking in the bark of a stat- 
ute that has yet been brought to our attention. Legislatures, in en- 
acting statutes, are supposed to enact them with some reference to the 
principles of the common law, or, as they say on the continent, to the 
general principles of jurisprudence. Legislatures enact general rules; 
they do not undertake to foresee and declare every possible exception. 


1 Owens v. Owens, 100 N.C. 240; 8. c. 6 So. East. Rep. 794. 
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‘They necessarily leave something — yea, much — to judicial interpreta- 
tion. It is not to be supposed that they intend, in enacting a general 
statute of wills, to sanction the monstrous conception that a persen in 
whose favor a will is made can come into the estate by murdering the 
testator, because they do not think of it, and negative it in express 
terms. Non constat but for the murder the beneficiary might have 
died before the testator. But why reason upon a question where it 
is foolish to reason at all? ‘* No place, indeed, should murder sanc- 


tuarize;’’ and especially no place within the precincts of a court of 
justice. 


Trusts For THE ConTRoL or Corporations: THE Gas Trust 
Case. — In the struggle between the people on the one hand and com- 
binations intended to suppress competition in trade on the other hand, 
the people have scored another victory in the recent case of The People 
v. The Chicago Gas Trust Co.,1 decided by the Supreme Court of 
Illinois. These efforts on the part of corporations to combine, under 
some arrangement which would at once bind the dissenting stockholders 
and hold the outside public by the throat, have resulted in various 
schemes of organization. The first was an arrangement by which a 
controlling portion of the shares in each company was assigned “in 
trust’? to one or more persons, with power in these ‘‘ trustees,” by 
voting the shares at corporate meetings, to control the management 
of each particular corporation. By this device, if it had been allowed 
to succeed, all the corporations in any great industry, supplying any 
article of prime necessity to the public, could be drawn into a combina- 
tion and controlled by a single management. This management could 
regulate the output of the different corporations, and thus keep down 
the aggregate quantity of the commodity manufactured by all. They 
could also fix the price to consumers at any figure which might suit 
their own sweet will. As they control all competing producers, the 
prices thus fixed could not be broken down, and the public could do 
nothing but submit. 

A conspiracy against the laws of trade and against the public welfare 
so obvious on its face was not wanting in eminent defenders. A dis- 
tinguished lawyer, the head of one of the greatest law schools in the 
country, published an article in a magazine devoted to political science, 
in which he deliberately defended this infamy, and referred to the denun- 
ciations which such lawyers as Lord Coke and Lord Kenyon had 


1 22 Chic. Leg. News, 107. 
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levelled against similar arrangements, as ‘‘ childish.’’ The effect of 
this diatribe was greatly diminished by the obvious fact that it was 
written and published with the view of influencing the decision of the 
Supreme Court of New York, in which a proceeding against the so- 
called Sugar Trust, instituted on behalf of the people of that State, was 
pending. It did not have the desired result. The decision was against 
the validity of the combination, and it has been affirmed by the same 
court at general term. Whether it will be affirmed by the Court of 
Appeals, if it has been taken to that tribunal, as we suppose it has, 
cannot be conjectured with much confidence, as the deliverances of 
that court on some analogous questions have not been in favor of 
public right or even in support of police regulations intended to pro- 
tect the public from being poisoned by the greed of dishonest trades- 
men. 

In Tennessee and in Louisiana, decisions of the highest courts 
broke down similar combinations. The Chicago Gas Trust was built 
upon a somewhat different scheme from the others. It consisted in the 
organization of a new corporation, which was to do no less than own 
all the old ones engaged in the manufacturing and vending of illumi- 
nating gas and in the production of electric light. It proposed to own 
the old ones by what, to the mind of a business man, would be the 
very simple device of buying up and owning a majority of the 
stock of each of the old companies, instead of having such stock as- 
signed to some one in trust. This it proposed to do under the second 
clause of its articles of incorporation, by which it undertook to assume 
the power ‘**to purchase and hold or sell the capital stock,’’ of any 
gas or electric company or companies in Chicago, or elsewhere, in the 
State of Illinois. But it turns out, from the decision of the Supreme 
Court of Illinois, which proceeds upon law so well settled that it may 
be regarded as horn-book law in respect of joint stock corporations, 
that in going into this scheme the organizers of the Chicago Gas Trust 
Company were not better advised than they would have been if they had 
employed a justice of the peace instead of a lawyer. A number of am- 
bitious and wealthy gentlemen can not, by combining together to form 
a corporation, and by drawing up articles of association and filing them 
in the public office designated by a statute of the State in which they 
propose to do business, take to themselves whatever powers they may 
choose to designate in such articles. It is for the legislature to say 
what powers they shall have; and unless the legislature bas said that 
they shall have the powers which they undertake to assume, their at- 
tempt to arrogate them to themselves in their corporate capacity, 
is as idle as would be the attempt to lift themselves to the clouds 
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by pulling at the seats of their breeches. Nothing is better set- 
tled in the law of corporations than that a corporation has no power to 
become a shareholder in another corporation, unless the legislature has 
said that it shall have such power.! 

There are, of course, exceptions to the rule. A corporation can 
save a debt owing to it, by becoming the purchaser of its own shares or 
of the shares of another corporation. But it must resell. It can not 
hold and act and vote as a shareholder. Another exception has been 
allowed in the case of some corporations which have been formed for 
the mere purpose of investing money of others, such as savings banks 
or savings funds. But, subject to these exceptions, the general rule is 
that a corporation cannot be a stockholder in another corporation, and 
the reason of the ruleis obvious. If it were otherwise, one corporation, 
by buying up a majority of the shares of another corporation so as to 
control its business and its operations, could go into a business entirely 
different from that allowed to it by its charter or governing statute. A 
bank, by becoming the owner of a majority of the shares of a railway 
corporation, might go into the railway business; and a railroad com- 
pany might by the same means go into the banking business. Banks 
might become insurance companies, and insurance companies might 
become banks; and the rule of public policy which restrains the busi-. 
ness of corporations to the business which has been prescribed to them 
by the legislature for the purpose of conserving the rights of the pub- 
lic and the rights of their scattered and helpless shareholders would be 
entirely frittered away. A corporation, if such were the law, could go 
into any business into which it might see fit to deviate from its charter, 
as freely as an individual could, carrying with it all the immunities 
from personal liability which belong to corporations. It is not un- 
likely that this faculty will be accorded to corporations at some distant 
date ; but public policy has not, it is believed, reached that point yet in 
any American State. The question which the Illinois Supreme Court 
had before it in dealing with the Chicago Gas Trust Corporation was 
therefore exceedingly simple. The proceeding was an informgtion in 
the nature of a quo warranto not to oust it of the power of making and 
vending illuminating gas, but to oust it of the power of buying up 
the stocks of other similar companies. As the legislature had not con- 


1 Franklin Co. v. Lewiston Inst., 68 Bank v. Meriden Agency, 24 Conn. 159; 
Me. 43; Franklin Bank v. Commercial Central Railroad, etc., Co. v. Collins, 
Bank, 36 Ohio St. 350; Milbank v. 40 Ga. 582; Hazelhurst v. Savannah R. 
New York, etc., R. Co., 64 How. Co., 43 Ga. 13; Berry v. Gates, 24 
Pr. (N. Y.) 200; Sumner v. Marcy, 3. Barb. (N. Y.) 199. 

Woodb. & M. 105; Mutual Savings 
VOL. XXIV. 10 
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ferred upon it such a power, there was nothing for the Supreme Court to 
do but to decide, reversing the Circuit Court, that the demurrers of the 
public to the pleas which the corporation had made to the information 
were well taken. If the case had been ripe for a judgment on the 
pleadings, the judgment would probably have been a judgment ousting 
the Chicago Gas Trust Company from the faculty of purchasing, hold- 
ing or selling the capital stock of other gas or electric light companies. 
The opinion of Mr. Justice Magruder is a learned and able one, and 
will do much to sustain the excellent reputation which he is making as 
a judge. 


Narionat Bankinc Act: Jurispiction or State Courts 1x Actions 
ror Penatties. — Some small doubt has existed upon the question 
whether the State courts have jurisdiction of actions for penalties given 
by the national banking act against national banks for taking usurious 
interest, — the forfeiture being double the amount of the interest. 
The language of the statute’ ought to be decisive of the question, for 
it gives State courts jurisdiction of all actions against national banks. 
But there are lawyers as well as laymen whose minds proceed by such 
crooked processes that they regard a statute as ‘‘no account”’ until it 
has been ‘‘ tested ’’ in the highest judicial tribunal and found either to 
be ‘constitutional’? or else to mean what it says. In respect of 
this question all there has been for decision was whether a statute as 
plain as could be written by the use of English words means what it 
says. Several of the State courts have so decided, and now the Supreme 
Court of the United States, in the case of First Nat. Bank of Char- 
lotte v. Morgan, have held, affirming the Supreme Court of North 
Carolina,* that the statute means what it says and that the State courts 
have jurisdiction in such cases. 

Another question of more doubt, though of less interest, relates to 
that clause of the statute which lays the venue ‘‘ in any circuit, district 
or territorial court of the United States held within the district in which 
such association may be established, or in any State, county, or 
municipal court in the county or city in which said association is located, 
having jurisdiction in similar cases.’’ This exemption of national bank- 
ing associations from suits in State courts, established elsewhere than 
in the county or city in which such associations were located, was pre- 
scribed for the convenience of those institutions, and to prevent inter- 
ruptions in their business that might result from their books being sent 


1 Rev. Stat. U. 8., § 5198. 
* 10 Sup. Ct. Rep. 37. 


3 93 N. C. 352. 
4 Rev. Stat. U. S., 35198. 
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to distant counties in obedience to process from State courts.' But, 
on obvious grounds, the statute confers a right in the nature of a 
personal privilege upon the national bank, which it may waive, just as 
a natural person sued in an improper venue may waive the irregularity 
by appearing and pleading to the merits. In the case on which we are 
commenting, the national bank did not perceive the inconvenience at 
the time, and forgot to set up its immunity by a plea in abatement, until 
after a judgment had been rendered against it on the merits, and then 
it tried to file the plea in abatement in the Supreme Court of the State, 
to which it had appealed the case — just as some lawyers wait until 
judgment has been rendered against their client and then file a plea to 
the jurisdiction. Of course the Supreme Court of the United States 
held that the objection came too late. It was one which could be 
waived, and it was waived, by a general appearance and defense on the 
merits. 


IntoxicaTinc Liquors: Interstate Commerce — Seizinc Intoxt- 
CATING Liquors IN THE Premises OF Rartway Companies. —In Bowman 
v. Railroad Co.,? the Supreme Court of the United States hold that the 
statutes of Iowa restricting the transportation of intoxicating liquors 
from other States into that State were a regulation of interstate com- 


merce, and therefore in conflict with the constitution of the United 
States. Of course, it becomes the Supreme Court of Iowa to do what 
it can to nullify this decision. It has taken a step in that direction, in 
the recent case of State v. Creeden,* in which it holds that a railway 
company receiving packages of whisky consigned by a person without 
to a person within the State of Iowa, after the expiration of — in the 
particular case, fifteen or sixteen days — from the receipt of the various 
packages at their point of destination, is no longer a carrier but a 
warehouseman, and consequently that the liquors, if intended for illegal 
sale, muy be seized in its freight depot and confiscated. This holding, 
it is believed, is a mere evasion of the effect of the decision of the 
Supreme Court of the United States, unless it be true that the railway 
company, with intent to assist the consignee in carrying on his business 
of selling intoxicating liquors, keeps the offending packages in its 
freight depot without attempting to collect the freight bills, in which 
case the view of the court is plain enough that an offense is committed 


1 Bank v. Bank of Pahquioque, 14 2125 U. 8.465; s. c. 8 Sup. Ct. Rep. 
Wall. (U. S.) 383, 394; Crocker v. 689, 1062. 
Bank, 101 Mass. 240; First Nat. Bank 3 43N. W. Rep. 673. 
v. Morgan, 10 Sup. Ct. Rep. 37. 
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within the purview of the locallaw, and that, in dealing with it by crimi- 
nal process, the State is not interfering with interstate commerce. 
This, of course, is a question of intent, and consequently a question of 
fact. 


Divorce: ApDvuLTERY As A DEFENSE TO AN ACTION FOR DIVORCE ON THE 
Grounp or Cruetty. —In Hubbard v. Hubbard! the Supreme Court 
of Wisconsin decided that in an action for divorce on the ground of 
cruelty and inhuman treatment, the defendant may plead as a mere de- 
fense or bar to the action that the plaintiff has been guilty of adultery. 
In giving the opinion of the court, Mr. Justice Cassaday said: — 


**It has recently been held by this court that, where it is shown that each party 
has been guilty of an offense which the statute has made a groand for divorce in 
favor of the other, the court will not grant relief to either.? In that case the 
wife was found guilty of adultery, and the husband was found guilty of cruel 
and inhuman treatment, which was alleged by the wife in her answer merely as 
a defense and bar to the action. The same principle has been sanctioned in a 
recent English case. This ison the theory that ‘a judicial separation can only 
be granted where the petitioner comes to the court with a pure character, and 
is free from all matrimonial misconduct.’* The order of the circuit court is re- 
versed, without costs, and the cause is remanded for further proceedings ac- 
cording to law.”’ 


AppgAL In Equity DoEs NoT OPERATE AS A SUPERSEDEAS.—In Knox Co. 
v. Harshman,* the Supreme Court of the United States holds that the 
perfecting of an appeal from a decree dismissing a bill to restrain the 
collection of a judgment does not operate to supersede such judgment. 
There has been some trouble over this question in some of the State 
courts under the state codes of procedure, and for this reason the rule 
laid down in the Federal Supreme Court will have some interest. Mr. 
Chief Justice Fuller said: ‘‘ The general rule is well settled that an 
appeal from a decree granting, refusing or dissolving an injunction 
does not disturb its operative effect.6 When an injunction has been 
dissolved it cannot be revived except by a new exercise of judicial 
power, and no appeal by the dissatisfied party can of itself revive it. 
A fortiori, the mere prosecution of an appeal cannot operate as an in- 


1 43 N. W. Rep. 655. 5 10 Sup. Ct. Rep. 8. 

2 Pease v. Pease, 72 Wis. 136; s. ¢. 6 Hovey v. McDonald, 109 U. S. 150, 
39 N. W. Rep. 133. 161, 3 Sup. Ct. Rep. 136; Slaughter 

3 Otway v. Otway, L. R. 18 Prob. House Cases, 10 Wall. 273, 297; Leon- 
Div. 141. ard v. Land Co., 115 U. S. 465, 468, ¢ 

4 Id. Sup. Ct. Rep. 127. 
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junction where none has been granted. As stated by Mr. Chief Justice 
Waite in Spraul v. Louisiana,! ‘ the supersedeas provided for in section 
1007 of the Revised Statutes stays process for the execution of the 
judgment or decree brought under review by the writ of error or appeal 
to which it belongs.’ The supersedure of process on the decree dis- 
missing the bill could not supersede process on the judgment at law, 
and this is so, notwithstanding a bill to impeach a judgment is regarded 
as an auxiliary or dependent, and not as an original bill.’’ 

A similar ruling was made in State v. Dillon,? settling, it is to be hoped, 
the law in Missouri on this subject. It was there held that the allow- 
ance of an appeal to the Supreme Court on the statuatory affidavit and 
supersedeas bond from a final decree granting an injunction, does not 
have the effect of dissolving the injunction, and a violation of such decree 
after the appeal is a contempt of court and punishable as such. ‘* The 
appeal bond,”’ said Brace, J., ‘‘ operated as a supersedeas only on the 
process of execution ; it suspends the performance of acts commanded 
to be done.”’ ‘* Our law,’’ he continued, ‘‘ regulating practice in in- 
junction and appeals is essentially the same as that prevailing in the 
Federal courts and those of the other States and the overwhelming 
weight of authority is that injunctions ordered on final hearing on the 
merits are not evaded by an appeal from that decree. A stay of pro- 
ceedings, from its nature, operates only on orders and judgments com- 
manding some act to be done, and does not reach injunctions.’’ * 


Inp1an MarriaGes AnD INHERITANCE. —In Kobogum v. Jackson 
Tron Co.,* the Supreme Court of Michigan was called upon for 
the second time® to pass upon a question of an inberitance 
derived from a marriage between Indians in a tribal relation. 
The court, in a learned opinion by Mr. Justice Campbell, held that 
marriages between members of Indian tribes in tribal relations, valid 


1 123 U. S. 516, 518; s. ¢. 8 Sup. Ct. 
Rep. 253. 

2 96 Mo. 56. 

3 The learned judge states that this 
was assumed to be the law in St. Louis 
v. St. Louis Gas Light Co., 82 Mo. 
349, and in Kohn v. Lehman, 93 Mo. 
574. He cites the following additional 
cases in support of the doctrine: Rail- 
road v. Railroad, 71 N. Y. 430; Graves 
v. Maguire, 6 Paige (N. Y.),379; Power 
v. Athens, 19 Hun (N. Y.), 165; Tel. 


Co. v. State, 8 West. Rep. 552; Randles 
v. Randles, 67 Ind. 434; Mining Co. v. 
Fremont, 7 Cal. 130; Swift v. Shep- 
herd, 64 Cal, 423; Robertson v. David- 
son, 14 Minn. 554; Slaughter House 
Cases, 10 Wall. (U. 8S.) 273; Hovey v. 
McDonald, 109 U. S. 150; Leonard v. 
Ozark Land Co., 115 U.S. 465. 

443 N. W. Rep. 602. 

5 See the case in a former shape in 
50 Mich. 580; s.c. 16 N. W. Rep. 295. 
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by the laws or usages of such tribes, and contracted at a time when there 
was no law of the United States on the subject of Indian marriages, 
must be recognized by the State courts, for the reason that Indians in 
tribal relations are not subject to the laws of the United States. In 
dealing with this interesting question, Mr. Justice Campbell said: ‘* The 
United States Supreme Court and the State courts have recognized as. 
law that no State laws have any force over Indians in their tribal 
relations.! There was not, during any of the period involved in these 
inheritances, any law or treaty of the United States on the subject of Indian 
marriages, or in any way interfering with Indian usages on the subject. 
The testimony now in this case shows what, as matter of history, we are 
probably bound to know judicially, that among these Indians polyga- 
mous marriages have always been recognized as valid, and have never 
been confounded with such promiscuous or informal temporary inter- 
course as is not reckoned as marriage. While most civilized nations 
in our day very wisely discard polygamy, and it is not probably lawful 
anywhere among English-speaking nations, yet it isa recognized and 
valid institution among many nations, andin no way universally unlaw- 
ful. We must either hold that there can be no valid Indian marriage, 


or we must hold that all marriages are valid which by Indian usage are 
so regarded. There is no middle ground which can be taken, so long 


as our own laws are not binding on the tribes. They did not occupy 
their territory by our grace and permission, but by a right beyond our 
control. They were placed by the constitution of the United States 
beyond our jurisdiction, and we had no more right to control their do- 
mestic usages than ‘those of Turkey or India. The treaties made be- 
tween the United States and this very tribe, which are quite numerous, 
all recognize heritable relations among them, and in many instances, 
familiar to all old residents of the country, provided for the Indian 
families of persons who had other families; recognizing the Indian 
nation as entitled to say who should share in tribal benefits. As white 
men cannot withdraw themselves from State law, we should have no great 
difficulty in determining their personal status; but Indians who were 
members of their tribes were not obliged or authorized to look to State 


1 Citing Kansas Indians, 5 Wall. 
737; New York Indians, Jd. 761; U.S. 
v. Kagama, 118 U. S. 375, 6 Sup. Ct. 
Rep. 1109; U. S. v. Holliday, 3 Wall. 
407; Dole v. Irish, 2 Barb. 639; U. 8. 
v. Shanks, 15 Minn. 369 (Gil. 302); 
Hastings v. Farmer, 4 N. Y. 293; Cher- 
okee Nation v. Georgia, 5 Pet. 1; 


Worcester v. Georgia, 6 Pet. 515; 
Wall v. Williamson, 8 Ala. 48; Wall v. 
Williams, 11 Ala. 826; Morgan v. 
McGhee, 5 Humph. 13; Johnson v. 
Johnson, 30 Mo. 72; Boyer v. Dively, 
58 Mo. 510; Tuten v. Byrd, 1 Swan, 
108; Jones v. Laney, 2 Tex. 342. 
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laws in governing their own affairs. The decisions in Alabama, Tennes- 
see, Missouri, and Texas, above cited, all sustain the right of Indians 
to regulate their own marriages, and there is no respectable body of 
authority against it; on the contrary, it is a principle of universal law 
that marriages valid by the law governing both parties when made must 
be treated as valid everywhere. Even the English courts, which assert 
some extra-territorial power over Englishmen which is contrary to our 
American rules, have never doubted this doctrine. They have held, for 
peculiar reasons, that their ecclesiastical law did not usually operate on any 
marriages not governed by Englishlaw; but at the same time it has 
been held that, except for these peculiar reasons and these peculiar 
cases, marriages under other laws must be recognized as governed by 
the law of the place. There is no doubt that any rule which holds 
that a man is lawfully married to one wife at one place, and to another 
at another place, is more in favor of polygamy than against it ; and this 
is the direct result of some of the European decisions, like that upon 
the Jerome Bonaparte marriage, as well as some English decisions. It 
is entirely intelligible that a system of procedure, operating directly 
on married parties, to compel them to observe their mutual relations, 
is not consistent with plural or dissoluble marriages, and it has been 
so held. In Ardaseer Cursetjee v. Perozeboye,! it was held that In- 
dian marriages did not come within the jurisdiction of the ecclesiastical 
courts, but it was admitted they were valid, and that the courts created 
in India to administer Indian laws would recognize and enforce all rights 
arising under them. In the notes it appears that this case seems to 
have involved a great deal of litigation, and there is no doubt that the 
particular questions passed on by the privy council were correctly de- 
cided. So in Lindov. Belisario,? and Goldsmid v. Bromer,* and Ruding 
v. Smith,* the distinction between the validity of marriages, and the 
applicability of certain remedies to them, is well defined.5 We have 
here marriages had between members of an Indian tribe in tribal rela- 
tions, and unquestionably good by the Indian rules. The parties were 
not subject in those relations to the laws of Michigan, and there was no 
other law interfering with the full jurisdiction of the tribe over per- 
sonal relations. We can not interfere with the validity of such mar- 
riages without subjecting them to rules of law which never bound them.’’ 


1 6 Moore Ind. App. 348. 5 And see Guthier’s edition of 
2 1 Hagg. Const. 216. Savigny’s Private International Law, 
3 Td. 324. 18-20, for further explanations con- 
‘ 2 Hagg. Const. 371. cerning the laws of separate tribes. 
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Saves or Personat Property: Estopret By ACCEPTANCE AFTER Op- 
portunity OF Inspection. — In Studer v. Bleistein,! the Court of Ap- 
peals of New York, in a learned opinion by Ruger, C. J., affirm the 
following proposition: An acceptance by the vendee of personal prop- 
erty manufactured under an executory contract of sale, after a full and 
fair opportunity of inspection, in the absence of fraud, estops him from 
thereafter raising any objection as to visible defects and imperfections, 
whether discovered or not, unless such delivery and acceptance is ac- 
companied by some warranty of quality manifestly intended to survive 
acceptance.” 


CHARITABLE BeQuests— INDEFINITENESS OF BENEFICIARY. —In a re- 
cent case in Connecticut,’ a bequest was upheld which, after giving a 
stated sum to keep in order a burial lot, gave the surplus of the testa- 
tor’s estate, if any, to ‘‘some poor deserving Jewish family residing in 
the city of New Haven.”’ The court held that both bequests were 
good, — that as to the burial lot, because bequests for burial lots had 
been put by statute ¢ on the same ground with a public and charitable 
use; and that as to the poor deserving Jewish family, on grounds which 
had best be stated in the opinion of the court, which was given by 
Pardee, J.: ‘* This court has determined that bequests were valid for 
the following uses: In ‘ aid of such indigent, needy, and meritorious 
widows and orphan children of the town of Winchester, aforesaid, as 
may need temporary help ;’ for ‘ the special benefit of the worthy, de- 
serving, poor, white, American, Protestant, Democratic, widows and 
orphans residing in the town of Bridgeport;’ for ‘ the charitable as- 
sistance and benefit of indigent, unmarried, Protestant females over the 
age of eighteen residing in the city of Bridgeport ;’ and for ‘ the found- 
ing a home for aged, respectable, indigent women, who have been resi- 
dents of the city of New London.’ Upon precedent, therefore, we are 
required to recognize the validity of the bequest to a ‘ poor, deserving, 
Jewish family residing in the city of New Haven.’ Upon principle, also, 
the testatrix has created a testamentary trust.’’ 


' 29 Cent. L. J. 449. 428; Iron Co. v. Pope, 108 N. Y. 232; 
2 The learned judge cites insup- 15 N. E. Rep. 335; Brown v. Foster, 
port of it the following cases: Reed v. 108 N. Y. 387; 15 N. E. Rep. 608. 
Randall, 29 N. Y. 358; Manufacturing 8 Bronson v. Strouse (Conn.), 17 
Co. v. Allen, 53N. Y. 515; Gurney v. Atl. Rep. 699. 
Railroad Co., 58 N. Y. 358: Norton v. 4 Gen. Stat. Conn., § 2951. 
Dreyfuss, 106 N. Y. 90; 12 N. E. Rep. 
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TeLeGraPH Companies: LIABILITY FOR ERRONEOUSLY DELIVERING A 
MESSAGE CONTAINING A Proposition For A Contract. —The case of 
Pegram v. Western Union Tel. Co. is a very absurd and unjust 
decision. The plaintiff was a broker residing in Charlotte, North 
Carolina. He telegraphed to a firm of brokers in Richmond, Vir- 
ginia, the following proposition for the sale of some stock: ‘‘ Party 
offers one hundred shares C. C. & A. stock at forty-three. An- 
swer quick.’’ As delivered, the dispatch read ‘‘forty’’ instead of 
‘* forty-three.’’ The plaintiff’s correspondents at once replied: ‘+ Will 
take the hundred shares; draw at sight, with stock attached.’’ There- 
upon the plaintiff purchased the shares, and drew at sight for the 
amount at ‘‘ forty-three.’’ The brokers refused the draft, and after 
some explanation the plaintiff refused to make good his proposi- 
tion as it had been delivered to them by the telegraph company, 
and they brought an action against him for the damages. In that 
action the plaintiff gave the telegraph company notice, to the end 
that it might come in and defend, and also informed them that he would 
hold them responsible for any recovery that might be had against him. 
A recovery was had against him in the sum of $175.00 and costs. 
Thereafter he brought an action over against the telegraph company to 
recover back this amount, which he had clearly lost as the direct con- 
sequence of their negligence. The Supreme Court of North Carolina 
held that he could not recover. In the opinion of the court the follow- 
ing passage occurs: — 


‘‘We are unable to see how an action upon a contract never in fact made 
could be successfully prosecuted against the present plaintiff; andit is still 
more difficult to comprehend how the damage he has sustained in such action, 
or any outlay of his thereon, can be recovered by him in this action,— there 
being, as we have seen, no privity between the plaintiff and the defendant in 
that respect, and no such relation subsisting as to give the former cause for 
redress against the defendant, measured by the results of the action referred 
to, the only evidence of which was the transcript of the record thereof. Such 
evidence would be admissible, if an agent in performing his principal’s orders, 
should incur a personal responsibility and loss, and seek indemity therefor 
against the latter on the ground of their relations. In such case, if the 
principal had notice of the action, its result would be conclusive as to the ex- 
tent of the damage. But this is a very different case from one of that nature.’’ 


In other words, the court was so dull as not to be able to see that, 
when a party makes a proposition for a contract to another party, by 
telegraph, the proposing party makes the telegraph company his agent 


1 100 N. C. 28; s. c. 6 Am. St. Rep. 557. 
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for the purpose of transmitting the proposition; that if the proposition 
is erroneously transmitted and is accepted as delivered, the party mak- 
ing the proposition must stand by the proposal as it is thus made to his 
correspondent ; and that he may then have an action against his agent, the 
telegraph company, for what he has lost through the blunder of the lat- 
ter. This is an exceedingly simple proposition, and has been twice de- 
cided by other courts.! 

We are glad to note that Mr. Justice Davis dissented from this extraor- 
dinary holding, placing his dissent on the obvious ground that the 
damages which the plaintiff had sustained were direct and unavoidable, 
and not the speculative or remote, result of the negligence of the tele- 
graph company. 


More OssERVATIONS ON THE DecISION IN Derry v. Peex. — The Daily 
Register (New York), edited by that able law writer and critic, Austin 
Abbott, reviews the recent decision of the House of Lords in Derry v. 
Peek, reviewed in our last number,? and makes the following severe ob- 
servations upon it, —not more severe, however, than the decision de- 
serves : — 


“The faith of investors in corporate securities has received many shocks 


from many directions; but it is not easy to imagine any quiet blow more likely 
to be more general and severe in its results than will be given by the distinct 
understanding on the part of the business world that specific statements signed 
by the directors in a prospectus issued to induce investment do not mean that 
the directors have even reasonable ground to believe what they sign to be true. 
Investors are to understand that if they come to grief by relying on such pros- 
pectuses, they have no redress by showing that the statements were false, that 
the directors might have known their falsity by proper attention, nor even by 
showing that the directors had no reasonable ground to believe their statements 
to be true; but must also show that they did not in good faith believe what they 
stated to be true. Since a party may now testify to his own good faith, the 
concurrent testimony of the members of the board of directors to their good 


1 Ayer v. Western Union Tel. Co., 
79 Me. 493; s.c. 1 Am. St. Rep. 


delivered, and not the dispatch as sent, 
is the original document on which the 


853; Telegraph Co. v. Schotter, 71 Ga. 
760. The principle that a party who 
sends a proposal by telegraph makes 
the telegraph company his agent for 
the purpose of transmitting it to the 
party addressed, and that if it is in- 
correctly delivered he must, as be- 
tween himself and the party ad- 
dressed, make it good as delivered, 
and consegently that the dispatch as 


rights of the parties depends, has also 
been declared in the following cases: 
Saveland v. Green, 40 Wis. 481; Dur- 
kee v. Vermont Central R. Co., 29 Vt. 
137; Morgan v. People, 59 Ill. 58. 
Dicta tothe same effect will be found 
in Wilson v. Railroad Co., 31 Minn. 
481, and in Hawley v. Whipple, 48 
N. H. 488. 
223 Am. L. Rev. 1007. 
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faith in believing what they had no reasonable ground to believe, is about all the- 
protection that carelessness or inattention on the part of the directors could de- 
sire. On the other hand, the representations of a prospectus will no longer be 
entitled to muck value. He who would act upon them must either inquire per- 
sonally of the directors whether they have knowledge of what they affirm, or, as. 
the boys say, ‘ whether they know what they are talking about;’ or must cause 
the affairs of the corporation to be looked into sufficiently to see whether there 
is a reasonable ground to believe the truth of the prospectus, and if so, must 
rely, not on the directors’ representation, but on that independent examination.” 


Marriep Women: Bonps or Pusiic Orricers. — The Supreme Court. 
of Wisconsin has recently held, in the case of Haydock Carriage Co. v. 
Peer,' that the statute of that State authorizing married women to hold, 
use, sell and dispose of real and personal property, and to engage in 
trade and business, and securing to them their individual earnings, does 
not authorize a married woman, who is a practicing lawyer, to bind 
herself by executing, as an assignee for benefit of creditors, the bond 
required by law, and the assignment to her, is void. If women want to 
re-enforce their value as legal practitioners, and hazard their separate 
estates by becoming sureties for the good conduct of officials, they 
must remain single. 


More Asout Derry v. PEEK AND THE Law or Lyinc. —The more: 
the decision of the House of Lords in Derry v. Peekis turned over and 
looked at, the worse it appears.® The deliberate statement by Lord 
Bramwell that the decision of the Court of Appeal which was reversed 
was not the law of England, and the whitewashing of five corporation 
directors who had deliberately stated as facts things which were known 
to them not to be facts, but which they claimed to have good reason to 
believe would turn out to be facts, has been a pill which the English 
profession have found difficult to swallow. It must be said of the de- 
cision that if itrepresents the undoubted law of England, then that law 
was formulated by judicial action when ideas of the value of the truth 
in business were very low. It has not, however, been wanting in 
apologists. The Law Journal (London) inits issue of July 6th, thrusts 
out the following observations in support of it: — 


“The extension attempted from giving the effect of fraud to statements made: 
in reckless ignorance of the truth or falsehood to mistaken statements honestly 
made, ignores the element of intention in fraud. A mistaken statement honestly 
made may give a ground for the rescission of a contract, but not for affixing to. 


1 25 Alb. L. J. 483. 2 Reviewed in 23 Am. L. Rev. 1007. 
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the whole contract the ill-savor of fraud. Upon the rescission of a contract, 
the rights of the parties can be adjusted, but fraud cuts down everything, and 
exposes those guilty of it to the stringent and, if successful, degrading remedy 
by an action of deceit. Commercial morality is better forwarded by following 
a level standard than by setting up the unattainable in every-day life, and call- 
ing things by names which would be scouted by the social opinion of honorable 
business men.” 


It is submitted that there is no foundation in juridical sense for the dis- 
tinction between the fraud which will justify the rescission of a contract, 
and the fraud which will make the perpetrator answerable in damages. 
This should especially be true in those jurisdictions where legal aud 
equitable remedies have been blended, as in England and in several of 
the American States. Actionable fraud, whether as a ground for re- 
scission or as a ground of damages, should be one and the same thing ; 
and the judicial courts should teach the business community the im- 
portance of adhering to the truth in statements intended to influence the 
conduct of others, especially in written statements deliberately made and 
sent out to the whole public to induce public action. 


NeGuicence: Fravup: Liasiiry or Patent Mepicrne Companies 
FOR THE Errects or THEIR Nostrums. —In the Blood Balm Co. v. 
Cooper,' the Supreme Court of Georgia has rendered a wholesome 
decision to the effect that, where the proprietor of a patent medicine 
placed on the bottle containing it a recommendation of it for certain 
diseases, and directions of doses of a certain size to be taken, and it is 
shown that the dose recommended contained such quantity of poison 
as to injure the plaintiff, who took it on his faith in the recommenda- 
tion, — the proprietor is liable for the damage, whether he sold the 
nostrum directly to the plaintiff, or to a druggist to be resold to the 
public, from whom the plaintiff purchased.! 

In a case in Massachusetts, the declaration alleged that the defend- 
ants negligently and unlawfully sold and delivered gunpowder to the 
plaintiff, a boy eight years old, who had neither experience nor knowl- 
edge in the use of gunpowder, and who was an unfit person to be in- 
trusted with it, all of which the defendants well knew; and that the 
child, in ignorance of its effects, and using that care of which he was 
capable, exploded the gunpowder and was burned thereby. It was 
held that this stated a good cause of action.” 


1 A similar ruling was made in 224. Compare Davidson v. Nichols, 
Thomas v. Winchester, 6 N. Y. 397; 11 Allen (Mass.), 514. 
s. 6.57 Am. Dec. 455; 1 Thomp. Neg. 2 Carter v. Towne, 98 Mass. 567. 
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In another case in the same State, an apothecary, negligently selling 
tincture of opium instead of tincture of rhubarb, to be administered to 
a third person, whose death was caused by the mistake, was held liable 
in damages in an action by the personal representative of the deceased, 
under a statute giving damages for an injury resulting in death.! 

So, where a vendor of hay, knowing that white lead had been spilled 
upon it, removed carefully, as he thought, all that had been damaged, 
and sold the remainder to the plaintiff, who fed it to his cow, causing 
her death, he was held liable therefor, on the theory that silence in such 
a case was tantamount to deceit.” 

In another cause in the same State, the declaration stated that the 
defendants, knowing one J. 8. to be a retailer of fluids to be burned in 
lamps for illuminating purposes, and knowing naptha to be explosive 
and dangerous to life when used for such purposes, sold and delivered 
naptha to him, knowing that it was his intention to retail it in his busi- 
ness; that, in ignorance of its dangerous properties, J. S. retailed a 
pint of it to the plaintiff, to be burned in his lamp for illumination ; 
and that, while the plaintiff, in like ignorance, was so burning it, it ex- 
ploded, and injured him and his property. This declaration was held 
good on demurrer.* 

Subsequently to its decision in Thomas v. Winchester,* the Court of 
Appeals of New York declared that the vendor of an article of his own 
manufacture is not liable to one who uses the same with the consent of 
the purchaser, for injuries arising from a defect therein, unless the ar- 
ticle is in its nature imminently dangerous.5 Subsequently the same 
court held, distinguishing Thomas v. Winchester, that the manufact- 
urer and vendor of a steam boiler is not liable to a person, other than 
the vendee, for damages occasioned by its exploding, in consequence 
of its having been defectively constructed.® 

There are many cases in the books which run somewhat in the same 
line of legal thought, but which depend rather on questions of fraud or 
breach of warranty in the vending of chattels. In a leading case a 
father purchased a gun, to be used by himself and his sons, which the 
vendor warranted to be good and safe. While in use by one of his 
sons, it exploded in consequence of being defectively constructed, and 
the son was thereby injured. It was held, in an opinion given by that 


1 Norton v. Sewall, 106 Mass. 144. 4 Supra. 

2 French v. Vining, 102 Mass. 132, 5 Loop v. Litchfield, 42 N. Y. 351. 
136. ® Losee v. Clute, 51 N. Y. 494. 

3 Wellington v. Downer Kerosene 
Oil Co., 104 Mass. 64. 
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eminent lawyer, Baron Parke, in the Court of Exchequer Chamber, that 
the son was entitled to recover damages of the vendor. On like 
grounds, where a person purchased of a chemist a bottle of hair wash 
to be used by his wife in dressing her hair, and his wife used it, and 
thereby received injuries in consequence of its having been com- 
pounded of deleterious substances, the Court of Exchequer Chamber, in 
conformity with the doctrine of the last cited case, held that the pur- 
chaser and his wife were entitled to recover damages.? In this last 
ease Baron Cleasby said: ‘‘ Substitute the word ‘ negligence’ for 
‘fraud’ and the analogy of Langridge v. Levy and this case is com- 
plete.’’ This decision seems to overrule the case of Longmeid v. Holi- 
day,* decided in the same court in 1851, where Baron Parke, distin- 
guishing Langridge v. Levy, held in substance that the doctrine of 
that case did not apply, in the absence of knowledge on the part of the 
vendor of the defect which caused the injury ; in other words, that it 
applied in case of fraud and not in case of negligence. The books 
disclose other cases of injuries inflicted in the sale of noxious articles ; 
but they turn upon the rules applicable to fraud and breach of warranty 
rather than on those relating to negligence. Damages have been given 
for selling a diseased animal, whereby others were infected ;4 but where 
a person sold a glandered horse without disclosing the existence of the 
disease, and the purchaser’s horses were thereby infected, it was held 
that damages could not be recovered; the rule of caveat emptor ap- 
plied.5 

The doctrine of these cases, at least where they rest upon negligence, 
does notapply where the negligence of a responsible agent intervenes to 
produce the catastrophe. In this case the vendor of the noxious sub- 
stanceis not liable. Thus, in the case where the gunpowder was sold to 
the boy, it subsequently appeared that, after it was sold to him, he car- 
ried it home and put it in the custody of his parents, and that a part of it 
had been fired off with their permission before the explosion occurred 
by which he was injured. It was held that he could not recover, be- 
cause the wrongful act of the defendant in selling the gunpowder to 


1 Langridge v. Levy, 2 Mees. & W. 5 Hill v. Balls, 2 Hurl. & N, 299; s. 
519; s.c. affirmed in Exchequer Cham- c. 27 L. J. Exch. 45. See Randall v. 
ber, 4 Mees. & W. 337. Raper, El. B!. & El. 84; s. c. 27 L. J. 

2 George v. Skivington, L. R. 5 Q. B. 206; Dingle v. Hare, 7 C. B. 
Exch. 1. (N. 8.) 145; 8.c. 29 L. J.C. P. 143; 

8 6 Exch. 761. Collen v. Wright, 7 El. & Bl. 801; s. 

4 Mullett Mason, L. R.1 C.P. c.26L. J. Q. B. 147. 
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him was not the direct, proximate, or efficient cause of the injury.! It 
was held in South Carolina that one selling liquor to a slave, in conse- 
quence of which the latter became intoxicated and died of exposure, 
was liable for the value of the slave, if the drinking and intoxication 


were the natural and probable consequences of the sale of the liquor to 
the slave.? 


Morat Duress. — The following critical note, which appeared in the 
New York Daily Register for December 30th, is believed to be the last 
article of the kind contributed by Mr. Austin Abbott to that publica- 
tion, and is a fair specimen of his commentaries upon recent decisions, 
which have appeared almost every day on its editorial page: — 


‘There has been considerable difference of opinion as to what pressure 
amounts to duress, within the rules justifying the cancellation of instruments 
procured thereby, or the recovery back of money the payment of which was in- 
duced thereby. The most recent case on this question is found in the decision 
of the Supreme Court of the United States in Robertson v. Frank Brothers Com- 
pany, where it was held that the payment of money toa customs official to 
avoid an onerous penalty, though the imposition of that penalty may have been 
illegal, is sufficient to make the payment an involuntary one; and the compul- 
sory insertion by an importer of additional charges upon the entry and invoice, 
which necessarily involve the payment of increased duties, makes the payment 
of those duties involuntary. The point of general application is in the conclu- 
sion that virtual or moral duress is sufficient to prevent a payment made under 
its influence from being voluntary. 

* Analyzing and restating the cases of Maxwell v. Griswold 4 and Swift Co. v. 
United States® Judge Bradley says: ‘In that case [referring to the first of 
the two cited] it is true, the fact that the importer was not able to get posses- 
sion of his goods without making the payment complained of, was referred to 
by the Court as an important circumstance; but it was not stated to be an in- 
dispensable circumstance. The ultimate fact, of which that was an ingredient 
in the particular case, was the moral duress not justified by law. When such 
duress is exerted under circumstances sufficient to influence the apprehensions 
and conduct of a prudent business man, payment of money wrongfully induced 
thereby ought not to be regarded as voluntary. But the circumstances of the 
case are always to be taken into consideration. When the duress has been ex- 
erted by one clothed with official authority, or exercising a public employment, 
less evidence of compulsion or pressure is required —as where an officer exacts 
illegal fees, or a common carrier excessive charges. But the principle is ap- 


1 Carter v. Towne, 103 Mass. 507. 2 Harrison v. Berkley, 1 Strobh. 
As to responsibility for letting or lend- LL. 525; s.c. 47 Am. Dec. 578. 


ing dangerous machines, see 1 Thomp. 8 182 U.S.17. 
Neg. 237, and the learned note to 4 10 How. 242, 256. 
Thomas v. Winchester, 57 Am. Dec. 2111 U. S. 22, 28. 
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plicable in all cases according to the nature and exigency ofeach. * * * In 
our judgment the payment of money to an official, as in the present case, to 
avoid an onerous penalty, though the imposition of that penalty might have 
been illegal, was sufficient to make the payment an involuntary one. It is true 
that the thing done under compulsion in this case was the insertion of the addi- 
tional charges upon the entries and invoices; but that necessarily involved the 
payment of the increased duties caused thereby, and, in affect, amounts to the 
same thing as an involuntary payment.’ 

‘* Inthe principal case of Robertson v. Frank Brothers Company it was further 
held, in application of this principle, that where such pressure is exerted by an 
officer in the enforcing acquiescence in his official determination of a fact which 
rests in his discretion, the general rule that such a decision will be conclusive 
does not fully apply; but the party aggrieved may go behind it by showing that 
the officer proceeded upon a wrong principle contrary to law. 

‘** It isto be noticed in seeking to reconcile this case with other cases on duress 
that many authorities use language indicating that there must be actual force, 
either actively exerted or manifested, as by threats of force, or passively inter- 
posed, as by refusing to deliver property. These forms of duress indeed con- 
stitute a larger part of the cases in the books, but under present usages of 
business cases are becoming more frequent in which the courts recognize that 
such pressure as compels a man to go contrary to his will may be duress, ir- 
respective of the manifestation of force, or of any physical fear of force; and 
the Supreme Court strike the key-note of a very considerable class of cases in 
characterizing these as cases of ‘ moral duress.’”” 
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CORRESPONDENCE. 


“PHYSICIAN HEAL THYSELF.” 


To the Editors of the American Law Review: 


Let me ask, as an old subscriber, in relation to the article headed “ Followed 
Our Suggestion,’’! why don’t you do it yourselves? for we lawyers do, some- 
times, so use your publication that it is quite as inconvenient to turn it over 
to find the number of the volume as it is in using a volume of reports. In all 
kindness, Respectfully, 


NEw ORLEANS. 


Joseryu P. HORNOR. 


[ You see we have “‘ gone and done it.’”” — Eps. Am. Law REv.] 


DAVID DUDLEY FIELD’S ADDRESS. 


To the Editors of the American Law Review: 


In this address, as must have been expected from one that has been at the bar 
for sixty years, and is distinguished in the profession, are some good things 
and some very good things. But is the address a success as to the very pur- 
pose for which it was delivered? As the greatest brevity is contemplated, let 
us at once approach the point which was the object of the address, namely, The 
Codification of the Laws, so that ‘‘the citizens can understand them.”’ 

But what does Mr. Field mean by a codification of the laws? What does he 
mean by the laws? And what, indeed, are the lawsof a people? What is the com- 
mon law of the people who use it? The questions involve some nice points of legal 
science into which this article cannot enter; but can law be written? Can any 
law be written? Can the law of gravity be written? Can the law of right or 
the law of wrong be written? Can equity be written? Can the Golden Rule be 
written? The thing is impossible. 

Law, equity, right, are things —subtile substances which subsist in what is 
called ‘the nature of things; ”’ and they are the creations of God. Right, jus- 
tice, equity are creations of God. Wrong, injustice, inequity, are perversions 
of right, justice, equity. And so they are perversions of the things which God 
created. 

Law relates to right, justice, equity, and these are included in the things rep- 
resented by the Golden Rule; that is, the substance for which the words, the 
Golden Rule, stands, embraces right, justice, equity, and includes all imaginable 
and possible relations that can arise between man and man. But can any human 
mind — could the joint wisdom of all human minds, anticipate and write before- 


32 Am. L. Rev. 416. 
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hand the rule, the law, the right, the equity, that must arise between man and 
man in the progress of society from its existing chaotic state, to that condition 
of ideal perfection towards which the race is slowly but certainly advancing? 
If this can be done, the laws can be codified; if this cannot be done, the laws 
cannot be codified. This seems an axiomatic proposition. And its accomplish- 
ment is as impossible, as it is impossible for society to reach a state of ideal 
perfection by a single impulse. And, so, for one man or for all men interested 
in legal reform, to codify the laws for the race or for a single people, is simply 
as impossible as for the person or the persons to declare the laws of the stellar 
universe, or to make an earth and sky. 

To declare the exact meaning of all the decisions that have been made by the 
courts as to law and equity in all time up to this time, would not codify the law. 
For the next day after the work is done, a new case may be presented, to which 
notarule included in all the decisions will have application; and it will be 
found that a new rule of decision is needed; not a new rule in the nature of 
right, but a new one in the sense that it is not included in the code. 

As machinery, the code might prescribe rules as to the best way of searching 
for the right and the equity; but the code could not form or create the right 
and the equity; nor could the judge or court. All that human power could do, 
would be to deduce the right as a thing which existed all the time, but existed, 
jt may be, hidden from judicial discernment until the facts, in a given case, 
created the necessary conditions for the discovery of the right which is the law 
and equity in the actual case; and without the actual case, the human mind 
could not have discovered the right and equity. And, so to express the fact, 
right and equity subsist in all the relations that man could or can possibly sus- 
tain to man, as the race shall progress to an ideal state of advancement; but 
these relations can be discovered only as the race is making the progress. 
These relations involve the rights which shall subsist between the persons of 
the race, and the legal decisions of the rights will be the controlling law of the 
times. What are now deemed to be law and equity may not, in a more ideal 
state of society, be regarded as more than an imperfect approximation to them, 
as we see in hundreds of decisions overruled, and their contrary held to be law 
and equity. So codification of law is an impossible attainment. 

There may be a code of the rules which facilitate the attainment of the law, 
but these are no more the law than the machinery which facilitates the collec- 
tion of what is the wheat. The complaint, the answer, the issue, the tria!, the 
judgment, the execution, the thing sought by the suit are not the law. But the 
law is the immutable right, the justice, the equity which subsist in the relations 
of things, made or appointed by the Creator, the life of which puts the rules of 
the code into action for the purpose of attaining the right whose ultimate form 
is the law. 

To make this machinery, or code, as simple and efficient as possible, is the 
ardent wish of all true lawyers; for thereby the results of law are attained. 
But that the law itself, the common law, the perfection of the best human rea- 
son, formu ated and uttered as the decision of a given state of facts, can never 
be put into the form of a code, seems axiomatic to the highest apprehension of 
our reason, as imperfect as it still is. To assume that the task can be done, is 
based on a prior assumption, that man knows now all that man ever can know, 
so that all the just and equitable relations which subsist between man and man, 
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or the possible relations which may arise, are so clearly understood, that the 
law can be seen and put down in a code. 

It would seem as if Mr. Field is mistaking the means for attaining the end for 
the end itself. And so he deems that the law should be brought down to “the 
citizens,”’ while the true method must be exactly the contrary — “ the citizens”’ 
must be brought up to the law: the higher nature of ‘the citizens’? must be 
developed, or brought out, so that they shall be able to see and to practice those 
principles of right, justice, equity, law, which subsist in the nature of things, 
and which can no more be codified than the perception and love of right in the 
mind can be codified. 

Then the decisions of the courts are not law, unless they embody right and 
equity. They govern given cases, and take from one person what belongs to 
him and give it to another, to whom it does not belong. The wronged person 
has no means of correcting the wrong. But law did not wrong him, it was the 
failure to apprehend law that did it. Law would have done exact right in the 
case. Law must be in the minds and hearts of ‘‘ the citizens,’? and then they 
will understand it. This view of the matter seems to have escaped the atten- 
tion of Mr. Field, so fixed is his mind on giving the race a code of the laws. 

Several branches of law have come into existence since Mr. Field came to the 
bar, as the laws of telegraphy, the railroad laws, nearly all the laws of life in- 
surance, the interstate commercial law, etc. Could the laws of these several | 
fields of activity have been anticipated and written? and could the untold dis- 
coveries yet to be made, and the laws relating to them, be anticipated and given 
in ‘‘an exhaustive code??? To make the inquiry or to state the proposition asa 
thing possible to be accomplished, is its full refutation, as the mind at once 
perceives the thing per se to be impossible. Then make the machinery of law 
as full and as simple as possible, but make no attempt to say beforehand what 
the law of any new state of facts is to be. But let the law be (as it must be 
whatever may be the court’s decisions) the immutable rights which grew out of 
the facts as they exist. And as the facts can not be conceived by the codifiers 
so the law of right relating to the facts, can not be conceived by him. And 
therefore a codification of the laws of a country is a thing which will forever re- 
main an impossible accomplishment. Yet as one sees great imperfection, look 
whatsoever way he will, it is quite out of his power not to yield hearty sympathy 
with reform, whatever may be its name or object. 


J. M. WasuBurn. 
DALLAS, TEX. 
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Lawson's RIGHTS, REMEDIES AND PRACTICE. — Rights, Remedies and Practice, at Law, 
in Equity and under the Codes: A Treatise on American Law in Civil Cases; with a 
Digest of Illustrative Cases. By JonuN D. Lawson, Author of Works on Presumptive 
Evidence, Expert Evidence, Carriers, Usages and Customs, Defenses to Crime, ete. 
In Seven Volumes. [Volumes I. and II.} San Francisco: Bancroft-Whitney Co. 1889, 
We called attention to this work briefly in our last issue.!_ The author is well 

known to the profession through his previous writings, and needs no introduc- 

tion. He has been secluded for several years, and it has been understood that 
he was engaged on an extensive work of some sort. But the profession were not 
aware of its real scope until the appearance of these two volumes. 

The first and second volumes are devoted to the first division of the general 
subject, viz.: Persons and Personal Relations. Under this division are the titles 
of Principal and Agent, Attorney and Client, Auctioneers, Brokers and Factors, 

_ Master and Servant, Corporations, Partnership, Husband and Wife, Parent and 

Child, Guardian and Ward, and Executors and Administrators. 

Volume three will include the whole of Division Two, viz.: Personal Rights 
and Remedies. Under this division are the Titles Torts, Conspiracy, Assault 
and Battery, False Imprisonment, Malicious Prosecution, Seduction, Crim. Con., 
Injuries from Intoxicating Liquors, Negligence, Slander and Libel. Also 
Division 3, Property Rights and Remedies, will commence in this volume, 
opening with the titles Personal Property in general and Animals. 

Volume four will continue the Third Division of Property Rights begun in 
Vol. 3. Opening with the title Negotiable Instruments, it will be followed by 
the titles Copyrights, Trade-Marks, Patents, Ships and Shipping, Insurance, 
concluding with the extensive title of Bailments. 

Volume five will contain the most extensive title in the work, viz. : Contracts. 
This will be followed by the titles Mortgages and Liens. ° 

Volume six will open with the title Real Property, which will be followed by 
the titles Waters and Water-courses, Easements, Licenses, Landlord and 
Tenant, Fixtures, Nuisances, Trusts and Willis, and will conclude with the title 
Actions and Remedies, which is to contain a statement of the remedies for the 
breach of each particular right treated of up to that point, with the forms of 
procedure and practice in obtaining the relief or in resisting the action. 

Volume six will contain the last division, viz.: Public Rights and Remedies.. 
Under this fall the titles Constitutional Law, Taxation, Eminent Domain, 
Municipal Corporations, Public Office and Officers, Schools, Elections, 
Remedies, Conflict of Laws. 

We regret to have to say that there will be no general table of cases. This 
has been regarded as out ofthe question, so great is the number of adjudications 
which have been cited. In fact, it is said that a table of cases, if attempted, 
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would add another volume to the work. A table of cases has a limited utility. 
It has a certain value as an index, which cannot be supplied by a general index, 
however well made. We need not go over this subject again. It has been 
amply discussed by learned correspondents as well as by ourselves in previous 
numbers of this Review. 

We have been informed by the publishers of this learned work that an actual 
count has been made of the number of citationsin Volume I. This count shows 
that in the title Agency in Volume I. there are 9,238 citations, as follows: — 
Agency in general, 3,579; Attorney and Client, 2,375; Auctioneers, 454; Brokers 
and Factors, 650; Master and Servant, 2,189; total, 9.238. In part one of Corpo- 
tations (included in Vol. I.) there are 3,231 citations. The total number of cita- 
rions in Vol. I. is therefore 12,469. The number in Vol. II. is about the same, 
and in the later volumes there are even more. There will, therefore, be in the 
whole work not less than 85,000 citations. Of course this does not mean 
85,000 cases, for some cases are cited several times, though the great mass of 
cases are cited but once. 

The theory upon which the learned author and his publishers justify the prep- 
aration and publishing of such a work is that the development of our American 
law, with its thousands of volumes cf reported cases, has rendered the com- 
mentaries of its early days insuflicient for the present needs of the profession, 
while the hundreds of text-books and digests upon distinct titles and subdivis- 
ions of titles have failed to fill the place which the commentary then occupied. 
The statement of general principles in the commentary is now too meager, and 
requires too much of historical explanation, while the treatise upon a special 
topic is too detailed. Is there not, then, room for an intermediate work, which 
shall state somewhat briefly the general rules determined by modern statutes 
and decisions, and give in connection therewith some fitting memoranda of cases 
which illustrate the text? Cases must now be cited on every proposition, and 
as no one, even though he have access to the most complete library, can inves- 
tigate each department of that great storehouse, the author may best serve his 
patrons by stating the substance of such cases as would seem best to illustrate 
the text. 

The plan of the work is to present a text, divided into sections with bold- 
faced heads, with references in the foot-notes to the decisions upon which this 
text is founded, as in approved modern legal treatises. Between its text and 
these foot-notes, — immediately following the text of nearly every section, — 
is a sub-section headed “illustration,’’ printed from smaller type, which, as al- 
ready stated, consists of a digest of the factsand rulings in a number of cases 
pertaining to the text. No one who has used the work of this author on Expert 
Evidence and Presumptive Evidence can fail to understand the great usefulness 
of these illustrations. In the foot-notes, which are also very copious, remind- 
ing one of the teeming foot-notes of Parsons on Contracts, or Dillon on Munic- 
ipal Corporations, the learned author has stated the reasons for the rules of 
law laid down in the text, evidently putting them as far as possible in the exact 
language of some court of authority, and selecting to this end pithy and well 
written passages. Concerning the scope of the work it may be repeated that it 
covers the whole range of the civil law, and is designed to be a library in itself, 
to which a working lawyer or judge may quickly turn for information concern- 
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ing leading and settled rules of the law, which he must instantly know, in order 
to advise a client or instruct a jury. 

The first title, Principal and Agent, will, we think, be found a good every-day 
text-book on the law of agency. The learned author, in his arrangement of this 
title, seems to have followed somewhat the arrangement pursued by Mr. Evans, 
the English writer on the same subject. He treats first of Agency in General; 
afterwards of special kinds of agents, such as attorneys at law, auctioneers, 
brokers and factors; and concludes with the important title of Master and Serv- 
ant. In mingling the title of Master and Servant with that of Agency, Mr. 
Lawson has not violated, but followed precedent. Unless we are mistaken, 
the relation of Master and Servant is treated in every text-book on the law of 
Agency. Indeed, the relation of Master and Servant has, in America, substan- 
tially ceased to be a domestic relation, and has become, Jike Principal and 
Agent, a mere contractual relation. Four-fifths of the litigation which falls 
under the title of Master and Servant now relates to actions by servants against 
their masters for negligent injuries received by the servants in the course of 
their employment. This forms a great title in every work on the law of Negli- 
gence. Corporationscan only act through agents, and the subject of the Agents 
of Corporations stands in many respects on a peculiar footing, such as justifies 
our author in treating of such agents under the title of Corporations. We 
suggest that sections 60 to 74, on the construction of an agent’s authority, and 
sections 169 to 173, as to the implied powers of an attorney, will be found both 
novel and practical. We also refer to sections 130 and 131, which treat of the 
disbarment of attorneys; to sections 146 and 147, which relate to privileged 
communications between principal and agent; to sections 212 to 221, which 
form a compact monograph on the subject of auctioneers; to sections 251 and 
252, and 276 to 286, on the abandonment of contracts of service and the remedies 
of a servant where he is wrongfully discharged, —as being instances of good 
and compact treatment of these interesting topics. We have no doubt that they 
will be found quite up to the best form of text-book statement of the legal de- 
cisions on questions much in dispute and more or less in a state of change and 
reformation. In his chapter on injuries to servants the author has condensed 
the law in an able manner. Sections 319, 320 and 321 are especially full of 
meat.” 

The difficulties with which the author has had to deal in pursuing this neces- 
sary plan of high condensation are perhaps as well illustrated by title 21, which 
relates to corporations, as by any other portion of his work. Here was a sub- 
ject which, treated of with thoroughness of detail, would make a work almost, 
if not quite as large as his seven volumes. It is not thoroughly treated in any 
existing work. Nevertheless, we think it will be found that the learned author 
has succeeded in giving a general view of the rules of law relating to corpora- 
tions, with a fair number of illustrations. One of the great sub-titles of the law 
of corporations is banks and banking. The mere subject of banking does not 
necessarily belong to corporations, because the same rules of banking apply to 
incorporated and unincorporated banks. But as there are in this country, 
roughly speaking, no unincorporated banks, at least very few, — a thoroughand 
expansive treatment of the subject of corporations involves a discussion of the 
general subject of banking. Ina general treatise on American law the author 
ought, of course, to deal with this subject. We think that his title on this sub- 
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ject will be acceptable, though no doubt it will be supplemented by the title on 
negotiable instruments, which we are informed will appear in Vol. IV. 

The third part of the subject of corporations, by far the most extensive title in 
that subject, — Railway Companies, — must have caused the learned and patient 
author a great deal of trouble. He adopted and adhered to an analytical ar- 
rangement, scientific and logical. Much of the matter which is usually found 
in works on railway law belongs to the general subject of corporations, such as 
the law of stockholders in railway companies, the rights, powers and duties of 
directors and other officers, and of the corporation itself. So, in respect of 
many internal rights, that is, rights of the members inter sese, there is no differ- 
ence in general between a railway company and any other corporation. No 
doubt the author found his struggle with this great sub-title less on getting in- 
to it than when he approached it, from the discovery that he had already treated 
these topics in the more general portion of his title of corporations. Indeed, 
the great mass of decisions which he has ranged under the head of Master 
and Servant in his title on Agency relate to injuries to railway employés. 
Again, the obligation of a railway company as a carrier belongs to the 
general title of Bailments; its liability for negligence goes to the general 
subject of Torts; all its public rights and duties may be sent to the general 
subdivision of Public Rights; and we are informed by the learned author 
that he has adopted this plan. After making these distributions, the sub- 
ject of railway companies is not so formidable as it would at first appear. 

Admirable monographs will be found relating to Gas Companies, to Building 
and Loan Associations, and to Religious Associations. 

In Part VIII. of the subject of corporations, the learned author has dealt, in 
an acceptable manner and with great fullness of citation, with the subject of 
_ Charitable Associations and Charities. We call especial attention to section 
625, as being very full in its citations, and yet very condensed in treatment. 

In the treatment of the title Partnership the author seems to have followed, 
in stating his rules, the admirable digest of Pollock, wherever he could find 
these rules supported by American decisions. He has succeeded in getting the 
whole law of partnership, a subject which could be extended at least to two 
volumes, into comparatively a small space. 

The titles, Husband and Wife, Parent and Child, Guardian and Ward, and 
Executors and Administrators, with which the second volume closes, furnish 
excellent specimens of short treatises on those subjects. 

The indexes to these volumes are meager, but the reason for this is that they 
are intended'to be temporary merely, to enable the possessor of the volumes to 
have some sort of key to them until the work-is completed, when there will be 
an elaborate general index. The next volume, Vol. III., will be devoted to the 
subject of Torts. 

Our American law is of such an exuberant growth as to bafile all attempts, 
within the scope of private enterprise, to furnish thorough abridgments of it. 
Several previous attempts have been made to construct comprehensive abridg- 
ments of our law, the most notable of which, prior to this, is perhaps to be 
found in Wait’s Actions and Defenses. 

It will be found that Mr. Lawson’s work is not a machine-made work, but that 
it is the production of one brain and hand; a brain and a hand, too, which have 
been well trained by previous labors in the same field. We must have a very 
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great measure of respect for the industry of a man that can sit down to a work 
of this kind, with several years of the dryest toil before him, before he can 
begin to see the fruition of his labors. We have no doubt that it will be found, 
on the whole, the most important and useful work that has been given to the 
profession within any recent period. Of course, it will not supersede special 
treatises on any of the titles, unless perhaps the shorter titles embraced in it. 
But its office will be a book of ready reference to be kept at the elbow of the 
judge or practitioner in his revolving book-case, to which he can turn at once for 
the purpose of re-assuring his mind in respect of any legal proposition as to 
which he may have become rusty. It will also be of great value to students of 
the law. To young men who can not attend law schools, but who must read 
law in a lawyer’s office during the intervals between work, it is especially to be 
commended. A fair knowledge of our American law in its outline may un- 
doubtedly be acquired by any diligent student from a slow, careful and atten- 
tive reading of this work. 

If a work of such evident merit is subject to any just criticism, it is perhaps 
a criticism of a fault which is inherent in any highly condensed work, and that 
is, that occasional statements of law will be found which, by reason of the 
necessary generality and brevity of treatment which the author has been 
obliged to pursue, cannot be accepted without qualification. 

The volumes before us are tolerably well printed. There are, however, we 
venture to say, two typographical faults in them. The first is the printing of 
the digest portion ‘solid,’’ that is, without leads, or spaces between the lines; 
the second is the printing of the foot-notes in type which is really too small also 
*‘solid.””. These portions of the work have for this reason a black appearance, 
and they are not so easy to be read as the clear open text. 


THE CoMPLETE DIGEST. — Part I. for 1889. January to July, 1889. A Digest of all the Re- 

ported American Cases and Selected English Cases. With Synopsis of Statutes of 
General Interest, References to Articles and Essays in Current Periodicals, and to 
Text Books and other Matters of Value to the Profession, contained in the Official Re- 
ports and Varioas other Law Publications from January to July, 1889. Editors: E. A. 


Jacos, C. F. WILLIAMS, PETER KEMPER. 1889. Part I. New York: Digest Publishing 
Co. 1889, 


The publishers, in order to bring out this part promptly, skipped the second 
part for the year 1888, promising to issue it at a later date. Whether the fact 
that they are obliged to take this sort of a leap argues well for the stability of 
their enterprise we are not prepared to say. Their two competitors, the West 
Publishing Co., of St. Paul and the Co-ops, of Rochester, who are each issuing 
an Annual American Digest, have not thus fallen behind. In fact, the Digest 
Publishing Co. started behind and has found it impossible so far to catch up; 
but we trust that théy will catch up and will justify the expectations of the pro- 
fession. We noticed this work at considerable length when the first volume 
appeared. 

We have also given careful attention to its two competitors, and we remain 
of the opinion that if this digest is faithfully and promptly carried out on the 
plan on which it has been commenced, it will be the most useful of the three. 
We prefer it for our own use to either of the others. Its great useful- 
ness consists in the fact that it remains, to a greater extent than either 
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of its competitors, the sole exponent of the official reports. The advent 
of the so-called ‘‘ Reporter System’’ has had the effect of stimulating the offi- 
cial reporters, so that the delay which frequently characterized their efforts 
no longer exists, except in a few cases. The editors of this digest cite the 
official reports wherever the case has been reported, either in bound volumes 
or in advance sheets which they have been able to procure before going to 
press. In lieu of this the American Digest of the Wests gives a supplement- 
ary table of cases, in which the cases which are digested are also noted, by vol- 
ume and page of the official reports, where they have been published in such 
reports before the Annual Digest has gone to press. This is valuable, but it 
does not supply the want of putting the reference in the proper place. In this 
digest, as in that of the Wests, the Federal decisions, excepting those of the 
United States Supreme Court, are, of course, taken from the Federal Reporter. 

Our attention has been called to the fact that during the six months covered 
by this volume, the American Monthly Digest, published by the Wests, has pre- 
sented 8,257 cases, which is 1,388 cases more than are digested in this volume, 
although this volume purports to take in all the reports and periodicals pub- 
lished during the period of six months, and to include selections of English 
cases. But it is not to be inferred from this that this volume is incomplete in 
the full sense that these figures would indicate. The Reporter System of the 
Wests proceeds upon the plan of reporting everything in which a judicial opin- 
ion is written, although it deals with mere facts and decides nothing which can 
be usedas a precedent. Such stuff ought not to be reported, or even digested; 
though it is necessary to the general scheme on which the Reporter System 
proceeds, to report everything, so that the practitioner in each State may satisfy 
himself, by his eyes, that nothing has been omitted in his jurisdiction. This 
involves the reporting of a great amount of trash that is perfectly useless, even 
in the particular State in which such decisions are rendered. 

It is obvious, upon turning over this book, that there is such a wide gap be- 
tween the dates of the official and of the unofficial reports, the official still in 
some of the small States being two or three years behind the unofficial, that a 
digest, confining itself to the official reports merely, must lag behind and not 
give to the profession a synopsis of the decisions in these States where the 
official reporters are behind with their work, within any reasonable period after 
the decisions have been rendered. The editors make an effort to get over this 
difficulty by reporting, from some of the States, the decisions as published in 
the unoflicial series of the Wests. They are thus standing, first on the one and 
then on the other horn of a very difficult dilemma. Thus, we find that the vol- 
ume before us contains the Michigan cases from the Northwestern Reporter, and 
the Virginia and Georgia cases from the Southeastern Reporter, during the six 
months which itcovers. When these cases appear in the State reports, the 
editors of the Complete Digest must either duplicate them in their digest, or else 
content themselves with merely supplying the additional citations in some sort 
of a table of cases, just as the Wests have done in their annual for 1888. It 
must truthfully be said, on turning over this book, that its title page is not en- 
tirely accurate, in this, that it does not contain all the American cases reported 
from January to July, because it does not contain all that were reported during 
that period in the official reports. We think that it may, however, be fairly 
said that the difficulties of Mr. Jacob and his associates are every day dimin- 
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ishing, from the fact that the gap between the official and unofficial series is 
everywhere becoming narrower and narrower. The truth is that the unofficial 
reporters have stirred up the officials to such an extent that they are beginning 
to do their work with reasonable promptness and dispatch. In some cases 
which we have been able toreport the officials were ahead of the unofiicials. 
This was the case with the reporter of the St. Louis Court of Appeals during 
the time that the Co-ops. undertook to report the decisions of that court. It is 
equally true that the profession are getting tired of furnishing shelf room for 
so many books as the entire National Reporter System presents. No lawyer 
could read the head-notes of so many reports and have any adequate time left 
to devote to the business of his clients. No ordinary law office is large enough 
to furnish shelf room for them. The lawyer must have in his office a limited 
number of text-books and other books of ready reference, and for his more 
elaborate work, must go to general law libraries. As a matter of fact, many 
lawyers who took the whole National Reporter Series a year ago have discon- 
tinued all but the particular ‘* Reporter ’? which includes the decisions of their 
own State. Again, in an unofficial series whichis published promptly after the 
decision, inaccuracies will necessarily creep in, which will be corrected by the 
official reporter, in whose reports the judges themselves read the proof. Then 
the judges in their opinions, the lawyers in their briefs, and the text-book 
writers in their foot-notes, persist in citing the official reports where the case 
has been officially reported. This shows that an annual digest based upon the 
official reports, though it may not be of the same immediate value on the day or 
perhaps during the year in which it was issued, will be of much greater perma- 
nent value to the profession, than an annual based upon the unofficial series. 
The mere difference of type between the official and unofficial systems, if we 
except perhaps the Federal Reporter, is « sufficient reason why the bar will 
prefer the former to the latter. Lawyers, especially old ones, prefer clear, 
open, large type, especially where they have to read books in the course of 
arguments in dark court rooms. They want a small pica page with a brevier 
syllabus, and not a bourgeois page set solid with a nonpareil syllabus set solid. 
Moreover, a digest, in order to possess the highest value, ought to cover the 
whole range of legal literature, at least so far as the United States is concerned. 
H a new text-book is published during the period covered by the digest on a 
particular title, it ought to be mentioned; and this the Complete Digest under- 
takes to do, though we note that it has failed in important instances. On the 
whole, it is pretty clear that, while these three rival concerns persist in their 
attempts to publish a complete annual digest, we shall have pretty good digests 
of the kind. Two of them are certain to fail, because the profession will not 
support more than one; and when the two fall by the wayside, the other, having 
no competition, will lag behind and slight its work. 


A TREATISE ON THE LAW OF COMMERCIAL PAPER, INCLUDING ALL SPECIES OF INSTRU- 

MENTS OF INDEBTEDNESS, WHETHER NEGOTIABLE OR ASSIGNABLE, WHICH ARE USED 
IN THE COMMERCE OF THE WORLD. By CHRISTOPHER G. TIEDEMAN, A. M., LL. D., 
Professor of Law in the University of Missouri, and Author of “The Law of Real 


Property,” and “ Limitations of Police Power.” St. Louis: The F. H. Thomas Law 
Book Co. 1889. pp. xxi and 1017. 


The learned author in his preface calls attention to the fact that there is no 
other treatise in print, which in one volume gives a full and comprehensive 
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treatment of the whole subject of Commercial Paper, and claims for his work, 
that it contains statements of every important principle, which is discussed in 
any present treatise of two or three volumes. This may be taken, therefore, as 
the author’s object; and whether he was justified in his endeavor must be de- 
termined by the probable usefulness of the work to the profession, and the 
character of the labor done by the author in the preparation of the treatise. 

A somewhat careful examination of the book leads to the conclusion that it 
will prove useful to those who cannot afford to own or have not access to the 
fuller and more expensive treatises of Daniel and of Randolph. The author has 
by terse and succinct statements of the law where it is settled, and by brief dis- 
cussions of some disputed points, been able to condense into this one volume 
the law on the whole subject, and to point the way to the source of information 
on nearly every question relating to commercial paper, that is likely to arise in 
the every-day practice of the lawyer. 

The division of the work into chapters is natural and logical, according to 
the nature and character of the subject in hand. There is first a brief state- 
ment of the Origin and Functions of Commercial Paper. This is followed by 
chapters on the Requisites and Component Parts of Bills and Notes, Parties, 
Consideration, Acceptance, Transfer, Rights of Bona Fide Holders, Present- 
ment for Payment, Protest, Notice of Dishonor, Excuses for want of Present- 
ment, Protest and Notice, Payment and its Effect, Forgery and Alteration, Ex- 
change and Re-Exchange and Damages, Sureties and Guarantors. These chap- 
ters are followed by others on special classes of Commercial Paper, viz., 
Checks, Currency or Bank-Notes and Bills of Credit, Coupon Bonds, Certifi- 
cates of Deposit, Bills of Lading. Under the title of ‘‘ Sundries,’ — a hitherto 
unheard of title in a law book and one not to be commended, — there is a brief 
statement of the law relating to the transfer of stock certificates, Receivers’ 
Certificates, Warehouse Receipts and Letters of Credit; but this chapter, and 
the closing chapter on the Conflict of Laws in relation to Commercial Paper, 
are too brief to be of much value, and are rather an argument against the 
author’s plan of condensing so great and important a branch of the law into a 
single volume. 

Looking at the work in detail it exhibits many excellencies and some de- 
fects. Among the former may be mentioned, as especially clear and interest- 
ing, the discussion in section 452 on the right of a check-holder to sue the bank 
on which the check is drawn. The weight of authority, but not the weight of 
reason, as the learned author clearly shows, — denies the right of the check- 
holder to sue. Prof. Tiedeman throws the weight of his name in favor of the 
right and proves by an unanswerable argument that the right to sue the bank 
ought not, on any legal principle, to be denied. The argument advanced here 
was made in the Supreme Court of Missouri in the case of Merchants’ National 
Bank v. Coates,} but was not adverted to by the court in the opinion rendered, 
either in that case or in Dickenson v. Coates.* Is it not a matter of reproach 
that, on a question of commercial law of such importance, there should be 
found, as is said by Mr. Morse in his excellent treatise on Banks and Banking,$ 
‘‘the weight of authority on one side, and all the advanced, clear, independent 
thought and reasoning ”’ on the other? In the end the minority doubtless will 
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prevail, for the weight of authority cannot make that just and right which is un- 
just and wrong. 

Under the general head of The Consideration, Prof. Tiedeman has made 
& very clear and comprehensive statement of the law in relation to commercial 
paper arising out of transactions forbidden by, or against the policy of the law, 
such as the compounding of crimes and misdemeanors, bribery, lobbying, 
wagers, option contracts, contracts in restraint of trade, etc. The chapter on 
the Law of Agency in its Application to Commercial Paper, is also especially 
full and satisfactory, and chapter 18, on the circumstances which will excuse 
want of presentment, protest and notice, is deserving of special mention, asa 
perspicuous, accurate and full resumé of that subject. 

The limits of one volume did not afford the opportunity for the discussion of 
some topics as fully as they deserved in a treatise of this kind. Thus, the sub- 
ject of the notes—negotiable in form —executed by married women and the 
rights and liabilities growing out of the same, is not fully nor satisfactorily 
discussed. Are such notes, when considered in connection with the married 
woman’s separate estate, to be regarded as negotiable commercial paper, cut- 
ting off the equities of the maker against the payee, when in the hands of one 
who would be treated as a bona jide holder before maturity in the case of an 
ordinary note of a person sui juris? It has been held in New York,! that the 
law merchant has no application to this class of obligations, and that her equi- 
ties are not cut off because the note has passed into the hands of a bona fide 
transferee. And such should be the law. There is no mention of this topic, 
nor of Loomis v. Ruck, in the book. 

The necessity for condensation has in some instances deprived the author of 
the opportunity of stating the grounds of conflicting opinions on disputed 
questions, and of expressing his own opinion thereon, which is not only the 
province but the duty of a writer of a treatise on any branch of law. As an 
example may be quoted the following from § 274: — 

“ Whether parol evidence is admissible to prove an agreement to waive demand and no- 
tice of non-payment, has been decided both in the affirmative, and in the negative.” 

In the notes, a number of cases are cited on either side and there the matter 
is left. In 3448 the author cites a passage from the first edition of Morse on 
Banking,’ in support of the statement “that it has been held by some of the 
writers that a check is revoked by the death of the drawer.’? The passage from 
Morse is quoted as follows: — 


*« At the instance (sic) of his (the drawer’s) death, the title to his balance vests in his 
legal representatives, and his own order is ne longer competent (o withdraw any part of 
that which is no longer his property.” 

It is true that this passage is found in Mr. Morse’s work, but he does not ex- 
press it as his own opinion; on the contrary, he says that the case usually cited 
in support of the proposition * “*does not touch upon the point, and furnishes 
no basis for considering that the rule has the support of so much as a single ad- 
judicated cause ;’’ and in 3 400 of the new edition of his valuable work Mr. Morse 
discusses the matter more fully and states that the notion of the authority of 
the bank as an agent being terminated by the drawer’s death is a perversion of 
reason, and demonstrates that this view ought not to be considered the law. 


1 Loomis v. Ruck, 56 N. Y 456. 2 p. 260. 3 Tate v. Hilbert, 2 Vesey, Jr. 111. 
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In § 313 we find the statement, ‘the holder is not obliged to hunt up the 
maker or acceptor if he cannot find him or any representative of his, at his re- 
sidence or place of business.’? In support of this the author cites Nave v. 
Richardson.! The case is not an authority for the statement; the question did 
not arise there. 

In 3 73 the author, speaking of the capacity of persons to become agents, has 
fallen into an inexcusable carelessness or inaccuracy of statement in the follow- 
ing passage : — : 

“For while insane persons, infants, married women, aliens and the like are incapacitated 


from making contracts for themselves, they may act to the fullest extent as agents of 
others.” 


It may be said that a lawyer or judge will not be misled by this statement be- 
cause of the qualifying language that follows in the same section, but the state- 
ment itself is erroneous. It would have been accurate to say ‘‘ that any person 
may be an agent, except a lunatic, imbecile or child of tender years.’’? Indeed, 
as the author himself points out in § 80, the after-occurring insanity of the 
agent, to such a degree as to incapacitate him from further execution of the 
agency, Operates as a dissolution or suspension for the time being, of his 
authority in all cases except where the agency is coupled with an interest.* 

The book is well printed and put together; but there are evidences of careless 
proof reading. 

There is a more pronounced defect in the work, however, in the scanty index. 
It is wholly inadequate. The author has endeavored to compress the guide to 
the contents of 809 pages into an index of 38 pages. The work is intended to 
cover the same field covered by the works of Daniel and of Randolph; the 
former of which has an index of 153, and the latter of 183 pages. Doubtless the 
author found the book already bulky and therefore necessary to economize space. 
But he economizes in a wrong place, like the Irishman who undertook to save 
in the quantity of oats fed to his horse; and so the whole is rendered less useful. 
The table of cases cited embraces 166 pages. From practical experience it can 
be safely said that in the consultation of a law treatise the use of the table of 
cases as compared with the use of the index is about as 1is to 100. If, there- 
fore, space were needed for a perfect index and the number of pages could not 
conveniently be extended, it would have been infinitely better to omit the table 
of cases entirely and extend the index until it became a full and accurate guide 
and ready reference to the contents of the bookin detail. A few instances illus- 
trating the defects here complained of must suffice. There is no reference to 
§ 80 in the index under either of the heads Agents, Insane Persons, Lunatics, or 
War, to indicate that the section mentioned states important principles which 
should be noted under these heads respectively. Under the head of Evidence, 
the index has the following lucid statement: ‘Evipence, of what is pro- 
test, 327;”? and, turning to § 327, it appears that it treats of the matters of 
which a notarial certificate is evidence. 

If the learned author had borne in mind what has been said inthe Review‘ on 
this subject, he certainly would not have let this important and, in many re- 
spects, praiseworthy work, go from under his hand with so faulty, incomplete 
and inadequate an index. J.K. 

81. Louis, January, 1890. 


1 36 Mo. 130. 3 Mechem on Agency, § 259. 
2 Mechem on Agency, § 57. 421 Am. Law Rev. 125. 
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